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THE HISTORY OF THE LAW OF EVIDENCE. 


EGAL\Debating Societies, such as the Scots Law Society, 
are, [ think, disposed to consider it both more pleasant 
and more instructive to approach the consideration of legal 
questions from a somewhat speculative, rather than from a 
strictly practical, point of view; and to be less interested in 
what we, in rather figurative language, speak of as settled 
law, than in law in the course of its growth, development, 
and change, and in its adaptability and adaptation to the 
ever changing conditions of trade, to scientific progress, to 
novel inventions, and to the alteration and enlargement of 
opinions ; and, indeed, I think there is no more profitable 
method of studying a legal subject than by tracing its 
history and development. Hence it occurred to me, when 
I agreed to deliver this address(a), that a brief sketch of the 
development of the law of evidence might not be without 
interest and instruction; all the more because I venture to 
doubt whether that development has been in all particulars 
complete, and whether there may not still be in our modern 
rules and practice some points not wholly satisfactory or 
easily referable to uniform principle. 
It is true that almost all objections to the admissibility of 





(a) This address was delivered to the Scots Law Society in the University of 
Edinburgh in November, 1898. 
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witnesses have been abolished ; that no great inconvenience 
now arises from the requirement of an oath; and that the 
stringency of the law as to authentication has been relaxed. 
These are but matters of history, yet it does not seem wholly 
useless to notice that the old system was not only unsuited to 
our times, but was fundamentally wrong and based on false 
ideas which affected the law in other directions, and have re- 
sulted in sundry anomalies and perplexities, some of which 
still remain. One contract or fact, for example, may be 
proved by parole ; another cannot be proved by parole at all, 
but only by writ; and it is not easy—or at least until very 
recently has not been easy—to define the characteristics of a 
writing which is of probative efficacy, and still more difficult 
to find corresponding differences in the contracts thus 
differently treated. 

Much of our early law of evidence must be held as 
founded on bad, erroneous reasons. Not only has this law 
been partly abrogated and partly amended, but it appears to 
be clear now that it was fundamentally wrong; and it seems 
to follow that the early practice and decisions cannot now be 
confidently quoted or followed without careful examination. 

The laws of evidence both here and in England have 
formed the subject of elaborate treatises, yet one not a 
lawyer might be apt to ask why there should be any laws 
of evidence at all. The taking of evidence is nothing but 
enquiry—a process which every one follows every day. But 
enquirers outside of the law are not hampered by questions 
about the admissibility of witnesses or the competency of 
parole evidence. They use hearsay evidence freely for what 
it is worth. They are restrained and guided only by maxims 
of logic which help them to economise in the collection of 
evidence, and to balance the miscellaneous evidence which 
they collect. But in our early legal practice the leading of 
evidence was encumbered and fettered with a perfect host of 
precautions, prohibitions, and artificial rules. 

It is true that our law was never so replete with unreason 
as was the law in England. We had no Augean Stable 
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requiring for the cleansing of it the vigour and violence of 
a Bentham. Still, the principles on which it was based, even 
as we find them in the pages of Tait, seem to us now to have 
been radically unsound, and singularly inept for the discovery 
of truth. No department of our Jaw has been more improved, 
although it may be a question whether the reform has been 
complete and thorough. 

Near to the dawn of our judicial history there seems to 
have been no great distinction between written evidence and 
parole, for the sufficient reason that there were very few who 
could write. But by the time of Balfour (whose Practiques, 
if he was their author, were, as every one knows, the 
favourite study of that complete lawyer, Mr. Bartoline 
Saddletree), ability to write had become more common, 
and the practice of requiring writ as evidence in cer- 
tain cases appears to have existed. ‘The author of the 
Practiques quotes a decision in 1488(a) to the effect 
that nothing concerning fee or heritage might be proven 
by witnesses ; and nothing is more characteristic of his view 
than his mistrust of parole evidence. Balfour’s list of wit- 
nesses, regarded as incompetent, is at once surprising and 
rather amusing.(b) ‘The monstrous idea of examining the 
parties themselves in ordinary proofs had hardly occurred 
to him. He excludes husband and wife, father and 
son, and relatives to the third degree; all who could 
tyne or lose by the cause; a servant for his master, though 
not a master for his servant; all women, with special 
slight exceptions, and especially witches ; a man excommuni- 
cated, one who contemns the discipline of the Church, a poor 
man, a thief, an adulterer, one who has been dung through 
the street for crime, one in prison on suspicion, one who has 
been convicted of perjury, one whose vocation is vile or 
unhonest, as a cleanser of draughts, and (strange to say) a 


shaver of beards, perhaps because of his tendency to gossip ; 








(a) Gibsone v. Monypenic, Balfour, s.v. Probatioun be writ. 
(b) Balfour, s.v. Probatioun be witnessis. The authorities cited are the 
Leges Burgorum and certain decisions of the 16th century. 
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and lastly there is one sweeping ground of exclusion, which 
has been lost to us, because it is declared that if any witness 
depones obscurely or confusedly, “the same is of nane avail, 
for he aucht and should depone certainly and without am- 
higuity.” This ideal deponent has disappeared, unless he has 
been revived in the persons of skilled witnesses contradicting 
each other diametrically, without any ambiguity whatever. 
Neither could anyone give evidence except on oath, nor any- 
one who did not understand the obligation of an oath. The 
rigour of this law suffered some abatement by the Oath of 
Supplement, where in a certain limited and ill-defined class 
of cases, a party to a cause was allowed to add his oath after 
he had made out otherwise a semz plena probatio. 

Looking to the miscellaneous character of excluded wit- 
nesses, it may not be easy to assign the special reason for 
each exclusion ; but generally it arose from a rooted distrust 
of human honesty and human testimony, a strange belief 
that people were more likely to lie than to tell the truth. It 
was not recognised that, as Bentham has observed, the most 
mendacious of mortals tell the truth many times for every 
time they tell a falsehood ; that true evidence is confirmed 
and corroborated by every succeeding honest witness, and by 
all circumstantial and real evidence, whereas, except in the 
case of elaborate conspiracy, every false witness is contra- 
dicted, or liable to be contradicted, by every other witness, 
honest or dishonest; and that to refuse a witness on account 
of his bad character, or unsound belief, was not to punish or 
degrade the witness, but to punish the litigant who happened 
to depend on his evidence. 

Perhaps we are not even yet completely convinced that 
the more thorough the investigation the more likely it is to 
discover the truth. The misleading and false idea that the 
admission of parole evidence opens the door to fraud still 
exists; and the fact that a witness may be mistaken or 
biassed, unwilling to speak the truth, or anxious to defraud, 
is still sometimes regarded as a reason for rejecting his testi- 
mony, and not merely for scrutinising it. The witness may 
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even be immaculately honest and thoroughly informed. But 
we do not yet recognise that it is the absolute right of a 
litigant, and debitum justitia, to give his own account in 
the witness-box, and to examine whatever witness is able 
to speak in his favour, subject no doubt to the stringent 
necessity for economy in money, and especially in time, 
and to the necessary precautions to secure fairness and pre- 
vent surprise, which must form the true basis, although not 
perhaps the only ground, of all restrictions on evidence. 

Two considerations, however, may serve to modify our 
opinion of these apparently unreasonable rules of evidence. 
The first is, that it is most likely true that evidence was 
really much less reliable in Balfour’s time than now ; and the 
second is, that the methods of taking evidence were certainly 
not so fully understood and realised. Cross-examination, if 
allowed at all, was admitted only under restrictions which 
deprived it of half its value; and conjunct probation appar- 
ently not at all. Professor More asserts that in Lord Stair’s 
time all witnesses admitted were held of equal credit, and 
were numbered, not weighed, although such a view can 
hardly be attributed to Lord Stair himself. (a) 

The view of the rules of evidence presented by Balfour 
had certainly suffered some modification in the time of Lord 
Stair, I suppose about 100 years later, although I think that 
the fundamental grounds were substantially the same. There 
was a process of gradual improvement. Yet Lord Stair, 
although not blind to the unreasonableness and injustice of 
the older law, says that great caution must be used in the 
admission of witnesses ; because many are apt to mistake, 
through inadvertency or precipitancy, and through the secret 
insinuation of favour or hatred; that is to say, they should 
not be admitted, because they might possibly be mistaken or 
prejudiced; and he therefore excludes a great variety of 
witnesses, spouses and children, nieces and nephews, persons 
interested in the cause,-persons who have not come to the 





(a) See Stair, iv. 46, 20. 
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years of discretion, profligate persons, persons openly profane, 
being atheistical or contemners of religion, such being not 
presumed to have ‘“ the reverence of an oath.” At the same 
time, he recognised that it was not warrantable “ to 
exclude those who by Divine law are habile,” because “ the 
adducer is thereby excluded from bis right.” Hence he held 
that many persons, who would otherwise be rejected, might 
be admitted, if there was a lack of evidence without them, or 
if no better evidence was to be had. Women, however, 
were in all cases to be rejected in civil causes, unless they 
were absolutely necessary witnesses.(a) Thus in Stair’s time 
the law seems to have stood on this highly unsatisfactory 
footing that certain witnesses were competent, or not, 
according to the opinion of the judge as to the sutticiency of 
the other evidence. He could competently admit a witness 
or competently reject him, and he exercised his judgment 
and his discretion in deciding whether he should admit a 
witness, and not (as in our present practice) in weighing and 
balancing his evidence. 

The same distrust of parole evidence which induced our 
predecessors to refuse the evidence of so many witnesses 
carried them, or may have carried them, further, and ted. or 
may have led them to reject all parole evidence whatever in 
a considerable, though a miscellaneous, number of cases. 

“ By our law,” says Stair, “‘ witnesses are not admitted to 
prove in cases where writ may and useth to be interposed. 
For, although probation of witnesses be sufficient in all cases 
by the moral law, yet the memory of witnesses being lubric, 
and their apprehensions of what is said and done being 
uncertain, whether they adverted or not, or whether they 
rightly conceived what was done or said; positive law hath 
therefore justly and fitly rejected witnesses in some cases, un- 
less they had been particularly required to have been witnesses, 
and the special points repeated to them : and, in other cases, 
though they have been required, they will not be admitted, 





(a) Stair, iv. 43, 9. 
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because the law hath required parties to take writ in cases 
of importance, and, as the penalty of their neglect, rejects 
witnesses. ”(@) 

Further on he says: ‘ Our law and custom hath in many 
things rejected the evidence of witnesses, how many soever 
they be, where writ may and uses to be adhibited, so we 
allow no verbal or nuncupative testaments, and no probation 
of legacies exceeding £10 Scots, and no probation by wit- 
nesses of the borrowing of money. But in matters of far 
greater importance, where writ useth not to be adbibited or 
cannot conveniently be adhibited, we allow probation by 
witnesses,” 

It appears to me that our law about the contracts, facts, 
or acts which cannot be proved by parole, but only by writ, 
is both anomalous and somewhat exceptional. There is, 
so far as I know, no general rule of the sort in the amended 
law of England, and I think that by the law of Rome parole 
proof was admissible on all points except in contradiction of 
written contracts or deeds. I am not able to enumerate or 
classify the contracts, facts, or acts which our law pronounces 
improbable by parole; nor can I say how these special rules 
arose. It is true that in many cases the rule followed the 
custom. But the conjecture may be hazarded that at the 
bottom of both custom and rule may have been that same 
unfounded distrust of evidence, that same paradoxical idea 
that imperfect evidence was worse than none, which led to 
the rejection of so many witnesses. 

It is said that written evidence is better than parole, and 
of a higher quality and more trustworthy and exact, and, 
generally speaking, it is; but that is not a conclusive reason 
for rejecting parole for what it is worth. It may be right to 
refuse to allow preconcerted (in the sense of deliberate and 
agreed upon) written evidence to be attacked by parole. That 
may rest on very good grounds, but a great deal of evidence 
by writ is not evidence by preconcerted writ ; and it is not 





(a) Stair, iv. 32, 2. 
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self-evident that casual and unpreconcerted written evidence 
should wholly exclude parole either in aid of it or against it. 
Neither is it universally true that written evidence is better 
than parole. It is greatly better in several respects and in 
most circumstances ; but in some respects it appears to be 
inferior, in particular because it cannot be subjected to the 
crucial test of cross-examination. It is to be considered that 
the rejection of parole evidence, as wholly incompetent, im- 
ports not the rejection of one witness only, but possibly of 
many, and even of overwhelming evidence. 

It seems a permissible, though perhaps an idle speculation, 
to doubt whether the rule, for ‘example, that a loan, or a 
contract of an unusual kind, or even a contract about heri- 
tage, can be proved only by writ, or oath on reference, would 
ever have been established or come into custom or practice 
at all if the parties had been competent witnesses. It would 
not have been reasonable to say that the contract could be 
established by oath on reference, and yet not by oath of the 
same person in probation. That is no doubt only conjecture, 
for one can seldom trace the origin of these exclusive rules. 
They may have rested on custom, and I do not suggest that 
they, or some of them, do not rest on good sense and good 
policy as well. They sometimes rested on judicial dicta. 
How this might arise may be illustrated by the case of 
donations. In the cases of Barstow, 1857, 20 D. 230, and 
Johnston, 1857, 20 D. 337, the Judges of the Second Division 
stated most absolutely that it was certain and obvious that 
donation could not be proved without writing. They gave 
no reason; they quoted no authority. These dicta might 
have been accepted, and might have become the settled law 
of donation ; but in Wright’s Executor, 7 R. 527, and Sharp, 
10 R. 1000, it was laid down just as absolutely (and also 
without reference to any reasons) that donation might be 
proved without writing. How that point stands now may 
not be absolutely clear. 

When a contract or averment is found not to be prov- 
able, except by writ or oath, what is meant is, that it can 
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only be proved by writ, because the oath referred to is an 
oath on reference, and that is not, properly speaking, a mode 
of probation. 

What kind of writ? Undoubtedly for one thing, the 
writ of the party in the cause against whom the writ is 
pleaded, or writ which can be identified as his in law. No 
other person’s writ is (under certain exceptions) evidence 
of any kind. Then is a writ authenticated in terms of the 
statutes required, or is any sort of writ enough if it be 
proved to be the writ of the party? There is no tertiwm 
quid besides these two, either a writ absolutely authenticated 
in terms of the Statutes 1681, ¢ 5 and 1696, c 15, or a 
memorandum or jotting of any sort whatever, whether pre- 
concerted by the parties as evidence of the contract or not. 
Probably, when Stair, Erskine, and Tait wrote of proof by 
writ, they meant authenticated writ, except where they 
referred to certain classes of writings to which the statutes 
have never been applied. These are bills, writings im re 
mercatoria, some writings inter rusticos, and writings in 
business books, a list of exceptions not very defined or very 
convenient. The class of writings which may be available 
for proof has, iu fact, been greatly extended—an example of 
modification of the law effected by judicial decisions. But 
such was in my judgment the view of Lord Stair, Erskine, 
and Tait, and [ doubt whether Lord Stair would have adopted 
some of the recent judicial dicta on that point. 

There were certain exceptional forms of proof in our 
older practice, some of which remain yet, which must be 
mentioned in a word in this sketch of these changes in our 
law. There was Oath of Calumny, rather a hindrance to 
enquiry than an aid to it, but never, I think, of much 
consequence, and in our times maintaining a forlorn existence 
in actions of divoree. Nobody fancies that it is of the least 
avail. Then there was the oath of the party, in supplement 
a semi-plena probatio; that has, of course, gone out of 
our practice since parties were admitted as_ witnesses. 
The oath in litem, by which, in certain cases of illegal aggres- 
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sion, the pursuer was allowed to assess his damages, is in 
like manner in desuetude. Lastly, there was the oath on 
reference, of no great real use [an appeal to defender’s con- 
science being so nearly equivalent to absolvitor], but some- 
times available in those cases in which under common law, 
the Prescription Statutes, or the Trust Act of 1696, the oath 
of the party in probation cannot be obtained. 

That having been the state of the law of evidence—so 
many witnesses excluded, so many impediments introduced— 
one is inclined to wonder how the right of any man could 
have been established, unless by the desperate resort to oath 
on reference; and I do not doubt that the cases must have 
been numerous where justice was defeated merely because our 
common law (for I have not spoken at all of statute law) 
irrationally closed the door on evidence. 

But there were certain countervailing points of practice. 
In the first place there was, as I have just stated, the 
admission of an oath of the party in supplement of a sema 
plena probatio. But that remedy was restricted to a narrow 
class of cases, and to a limited number of that class. 
Secondly, there was what I may call a device of Lord Stair, 
who enumerates as aids to a defective proof no less than 
twenty-two separate presumptions.(@) Some of these are pre- 
sumptions juris et de jure, and not rebuttable. These are 
truly legal propositions, and do not belong to the law of 
evidence at all. Most of the other presumptions are only 
probabilities derived from ordinary experience in circum- 
stances of frequent occurrence. They are propositions as to 
matters of fact which may be taken for granted, and will 
(according to Lord Stair) be assumed (if no proof be offered 
to the contrary) because of their conformity to the ordinary 
experience of mankind. Such presumptions must have been 
of considerable importance where the ordinary avenues of 
information were closed. No doubt they are still and always 
will be of considerable, although now of much less, importance 





(a) Stair, iv. 45, 9-24. 
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in determining the onus probandi, and in assisting in the 
judicial balancing of evidence. There has, I think, been 
recently a somewhat noticeable decline in the strength and 


legal efficacy of some of these presumptions ; as for example 
in the presumption or maxim, Pater est quem nuptie 
demonstrant (a), and in others. The extent to which this 
has happened is a point of interest, and falls fairly within my 
subject. But it would require a lengthy discussion, and 
I must content myself with this mere allusion in passing. 
But there is a much more important doctrine which must 
have diminished the hardship of the old law. I refer to the 
law as to 7e2 interventus and homologation. This doctrine, 
although it has been said in one sense to form no part of the 
law of evidence, certainly overcomes or evades in many cases 
the difficulties which the Legislature has thought proper to 
create by the Statutes about authentication. It is, however, 
much too extensive to permit of more than this passing 
notice on this oceasion, and I am not sure that this branch of 
the law has undergone much modification in modern times. 
Now, as regards these points—(1) the competency of 
witnesses ; (2) the admissibility of parole evidence; and (3) 
the law of rev iterventus and homologation, I do not perceive 
that, fundamentally and in principle, there is much difference 
between the law of Stair and the law of Erskine, about half a 
century later. No doubt there had been some relaxation ; 
but the ruling ideas were much the same. There was the 
same singular jealousy of evidence, as if it were a means for 
concealing rather than for discovering the truth. Another 
half century or more brings us down to Tait, in whose admir- 
able work, taking into account the views then accepted, the 
law of evidence was clearly and methodically exhibited. His 
treatise is really little more than a complete and ordered 
development of the law of which the principles were laid 
down by Stair. So far as I am aware, the doctrine that all 
witnesses ought to be admitted, and that witnesses open to 





(a) Tennent, 17 R. 1205. 











THE JURIDICAL REVIEW. 








suspicion ought not to be rejected, but received cum nota, 
was first distinctly propounded by Professor More in his 
“ Notes on Stair,” published in 1832; although the principle 
was involved, when witnesses otherwise inadmissible were 
admitted ob penuriam testium; and it had also been 
advocated by Bentham, and probably acknowledged in 
practice. 

There was, however, no legislative sanction of any such 
practice until 1840, when the Act 3 & 4 Vict. cap. 59 was 
earried through by Lord Rutherfurd. The chief reform 
thereby effected was the total abolition of the objection of con- 
sanguinity to the admissibility of a witness. But it effected 
other subordinate improvements. Examination in initiali- 
bus was dispensed with; a witness who had been in Court 
during the proof was made examinable; and the party 
against whom a witness had been examined might not only 
cross-examine him but also examine him in chief. 

The Act 15 & 16 Vict. cap. 27 abolished the objections 
of criminality, partial counsel, interest in the action and 
ultroneousness ; so that there remained no objection to any 
witness of sufficient intelligence to depone, except the parties 
or their spouses; and this objection was removed in the follow- 
ing year, 16 Vict. cap. 20. This Act contained a qualification 
which marred its completeness, and which is still law: it 
enacted—one hardly sees why—it seems of doubtful benefit 
—that if a party called and examined his opponent, he could 
not thereafter refer the cause or any part of it to his oath. 

As to the admissibility of witnesses in civil cases, the 
reform appears to have been almost complete, and the law 
then stood, and now stands, in this particular on nearly 
the same footing as the law of England. Looking back 
on the former law, I confess one cannot help wondering 
at what appears its extreme unreasonableness and the long 
time which elapsed before the necessity of allowing free 
examination of witnesses was recognised. Until 1853 the 
exclusion of the parties was regarded as one of the most 
obvious of necessities. The law of England, says Blackstone, 
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to avoid all temptations of perjury, lays it down as an 
invariable rule that nemo testis esse debet in propria causa. 
The impression which now prevails is the reverse. We are 
now accustomed to think that, whatever witnesses should be 
admissible, assuredly the parties must be; and accordingly, 
since 1853, there have been very few proofs in which the 
parties have not been the principal witnesses. 

There are two other subordinate branches of the law in 
which a similar reform in the direction of simplicity and of 
facilitating enquiry has been effected in recent times. I refer 
to the oath, and to the Acts providing for the authentication 
of writs, and I shall do little more than mention them. 

The use of oaths in giving testimony is as old as history, 
and I suppose there was no time when the practice was not 
recognised in our law. It seems, however, always to have 
been our practice to administer an oath according to the 
ceremonies which were supposed most powerfully to affect 
the conscience or fears of the deponent—a practice not 
sanctioned by statute until the beginning of the present 
rein. The general rule, however, was that no evidence 
could be received except on oath of some sort. Lord Stair, 
however, favours the admission of Quakers (and, as he says, 
other fanatics) on affirmation, and there are statutes for their 
relief so early as the reign of William IIJ. But the im- 
portant legislation on the point was not until 1866 and 
1888, and our law now stands on 51 & 52 Vict. cap. 46, 
according to which any witness may give evidence on aftirma- 
tion who states either that he has no religious belief, or that 
the taking of an oath is contrary to his religious belief. 

When the obligation to take an oath was thus attenuated, 
some people might doubt whether it was worth while to retain 
it at all; and personally I have no fear that evidence would 
be given less truthfully if the practice of taking evidence on 
oath were once for all abandoned, and if witnesses merely 
answered the questions which were put to them without 
going through the form, highly irksome to most people, of 
declaring either the peculiarities of their belief or the total 
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want of it, or without the form of putting the oath to other 
witnesses who do not object to take it, but are, like most 
witnesses, totally indifferent on the matter. I assume, of 
course, that the penalties of perjury are imposed in respect 
of false evidence. 

I am free to confess that .it has never been clear to me in 
what the persuasive or coercive power of an oath consists. 
In the time of Lord Stair, when it was regarded as the 
function of the State to punish offences against the Deity as 
well as offences against the State and against man, and when 
the former were supposed to be of greater malignity than 
the latter (which is a popular notion still), perjury was 
regarded as something much worse than mere falsehood, and, 
indeed, ranked as a capital offence ; and, no doubt, so long as 
a man might be hanged for a false oath, the sanction was 
considerable. Such ideas, however, hardly belong to our 
time, and savour of superstition and low toned morality. 
They seem to involve the highly immoral sentiment that 
a deliberate lie, if not stated on oath, is a comparatively 
venial offence. I never heard that evidence on declaration 
was less reliable than evidence on oath, and my own recollec- 
tion does not furnish any case in which I had reason to 
think so. It may be right to call the attention of a witness 
to the importance, the solemnity, if you will, of what he is 
doing, whatever be the nature of the case in which he is 
giving evidence, but beyond this there seems no legitimate 
effect in an oath. 

The statutes providing for the authentication of writs 
form a rather remarkable part of the history of our statutory 
law. Their strictness has of late years been materially 
modified. These statutes were passed in 1540, 1555, 1584, 
1593, 1681, and 1696, the last of them relating to the pagina- 
tion of deeds written bookwise. Of these the most important 
is 1681, ¢. 5, which contains all the particulars required to 
secure authenticity, except the provisions added by the Act, 
1696, ec. 15. I think that all these statutes are so worded as 
to seem to relate to deeds of an important and formal 





3 

Pg 
3 
2 
Bed 
Se 
SE 














THE HISTORY OF THE LAW OF EVIDENCE. 15 


character ; and if they do not, it seems permissible to con- 
sider them oppressive and over rigorous. In these times, it 
could hardly be expected that a deed should be completed 
with all the formalities of the Act 1681 without the assist- 
ance of a lawyer, and to enforce resort to a lawyer on the 
various occasions on which bargains were made of such 
a nature as to require written probation (such, for example, 
as loans, leases, some contracts of service, and many others) 
would certainly have proved a great impediment to business. 

The statutes have a double effect. They not only 
affirm the probativeness of an authenticated deed, but 
declare the absolute nullity of a deed in which any of 
the statutory requirements have been omitted. That was 
a provision of extreme rigour, and consequently our early 
decisions are records of struggles to avoid the application 
of the Acts; and I think it was not till 1790 that, in 
the noted case of Mackenze v. Grieve, 22nd May, 1790, M. 
8459, it was solemnly decided that the admission by a party 
of his subscription to a deed did not supply the want of the 
statutory requirements. The majority of the Court in that 
case considered that no deeds whatsoever were probative but 
those executed with all the formalities required by statute. 
To hold the parties’ acknowledgment sufficient, would, their 
Lordships considered, be unjust, because the knave would be 
free and the honest man bound; it being apparently their 
Lordships’ somewhat quaint opinion that it was characteristic 
of an honest man to desire to break his bargain. 

The provisions of these statutes were modified by 19 & 
20 Vict. cap. 89, and by section 114 of the Titles to Land 
Act of 1868. But the chief alterations were effected 
by sections 38 and 39 of the Conveyancing Act of 1874, 
which are not so clearly expressed as might have been de- 
sired, and on which there have been as yet very few decisions. 
Apparently full authentication is still required in order that 
a deed may be received without proof; but the only essential 
requirements are the signatures of the parties and of two 
witnesses to each signature. If these be wanting, the sanction 
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of nullity seems still to apply; but otherwise the deed may be 
supported by evidence, and the thing to be proved is that the 
deed was signed by the granters and by the witnesses. Ap- 
parently it will still not be enough that the signature of the 
granter is proved or admitted ; it seems necessary to prove 
also the signatures of the witnesses. The case of Mackenzie 
v. Grieve, harsh as it appears to us, would still be law. 
There would have been no great danger, had this remedial 
statute insisted on proof of nothing but the signature of the 
granter.(a) I am not sure that these provisions have been 
considered as of much avail. Practitioners will be more able 
to say. I have only known of one or two cases in Court 
where advantage has been taken of them. 

Although the old objections to the admissibility of wit- 
nesses in such cases have been swept away, yet, as I have 
observed, the rules which prohibited the probation of certain 
contracts and facts by parole, which rules had, for the most 
part, their origin at the time when the exclusion of witnesses 
was most severe, have not been modified by statute. There 
does not seem even a tendency to relax them ; still it remains 
the common law that contracts of an unusual character—as 
to the definition of which there is no agreement —and 
sundry other contracts and acts, must be proved by writ 
and writ only. As I have already said, the writs intended 
by Stair, Erskine, and Tait seem to me to have been formally 
authenticated writs, except in the cases in which the writs in 
question were such writs as did not require probation. That 
law pointed at what has been called preconcerted evidence ; 
and, regarding the writs in that light, and having regard to 
the gross imperfection of parole evidence as then available, 
the requirement of writ might be reasonble. But, if I under- 
stand recent cases aright, that is certainly not now the law. 
It appears to follow from the decisions in Thoms, 6 Macp. 
176, Bryan, 19 R. 49, and the opinions in Paterson, 30th 
November, 1897, 25 R. 144, that the writ of party may always 





(a) See opinion of Lord Young in Geddes v. Reid, 18 R. 1186. 
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be received in evidence, though it be not formally autheuti- 
cated or preconcerted, which means that it may be received 
in evidence of whatever nature it may be. 

I have not yet referred to the effect of evidence, 
parole or written, on the written contract or deliberate 
and preconcerted deed of the parties. If I were writing 
a treatise on evidence, | might deal with that sub- 
ject at length; but I would not require to point out any 
material changes of our law. To hold that when parties have 
chosen to express themselves in a deliberate deed, or in a pre- 
arranged contract, that deed and that alone must be held to 
express their agreement, and that it must be construed by 
the Court, appears consistent with all the principles of our law, 
past and present. There are only two isolated matters which 
I need mention in this connection, the first the hundredth 
section of the Bills of Exchange Act, providing in the most 
absolute and universal terms that any fact relating to a Bill 
of Exchange relevant to any question of liability thereon may 
he proved by parole. Although it might seem not easy to 
escape the sweep of language so wide, still I do not know 
that any case has occurred to which it has been held to 
apply, and applications for proof based on that section have, 
so far as I know, hitherto been refused. I rather think that 
it has as yet been a dead letter.(a) I may also mention in 
this connection the judgment in the House of Lords in the 
case of Stewart v. Kennedy (b), by which an issue whether 
a contract was executed under essential error was refused ; 
but an issue whether it was executed under essential error 
induced by the other party was granted, and the pursuer was 
thus admitted to prove that his understanding of the con- 
tract which he had executed was different from its meaning 
as construed by the Court. 

It has not seemed to me necessary to notice the statutory 
limitations of proof to writ or oath. I allude to the shorter 
prescriptions, by which, as matter of policy and expediency, 








(a) National Bank of Australia, 18 R. 629. (b) 17 R. (H.L.) 25. 
VOL. XI.—NO. 1. C 
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a party when he delays to enforce his right is precluded from 
founding on parole evidence. It may be noted that these 
are cases in which the superiority of written evidence to 
parole is conspicuous, from the permanence of the writing 
and the probable failure of parole by forgetfulness or death. 
There is not now much difficulty arising on these points. 

The Act of 1858, by which the parties were held admis- 
sible as witnesses in civil causes, left untouched criminal 
cases, and in them the accused and his or her husband or 
wife were still, in general, incompetent witnesses. 

In 1885 the experiment was tried, by the Criminal Law 
Amendment Act, of making the accused under that Act com- 
petent but not compellable witnesses. That might seem a 
step in the right direction, although I have not been able to 
see clearly why, if a witness is made competent, he should 
not also have been compellable. Practically, I think he is 
so. I do not know that any means exist for testing the 
effect of this Act in Scotland. Sir Herbert Stephen, Clerk 
of Assize of the Northern Circuit in England, I suppose an 
excellent authority, has expressed an adverse opinion as to 
its operation in England. 

At the close of last session this experiment was extended 
to all criminal causes. The Bill evoked much difference of 
opinion and opposition. But the opposition came too late, 
and it is now somewhat idle to discuss the merits of a Bill 
which has become a statute. The Lord Justice-Clerk, before 
the Act was passed, published in the Juridical Review his 
decided and powerful dissent.(a) Both the promoters and 
opponents of the Bill rested their case on the effect which 
they expected it to have in the case of persons charged with 
offences of which they are innocent. It has been said on the 
one hand that nothing can be more in their favour than to 
permit them, if they choose, to go into the witness-box and 
tell their own story. On the other hand, it is urged with 
plausibility, that if an accused person is allowed to give 





(a) Jurid. Rev., vol. x. pp. 129 and 257, 
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evidence he is practically compelled to give it, and that 
many @ person in such a situation would be apt to get 
nervous and confused, and would be liable to overstrain 
some point which might be in his favour; that many a 
person who may be accused, may, although innocent, have 
~ been in some compromising position or place for which he 
' may be naturally and even justly unwilling to disclose the 
reason; and that his reluctance to explain may damage his 
cause with a jury. 

I think that the Lord Justice-Clerk establishes that no 
case is made out for the necessity of this change in Scot- 
land. There may have been, perhaps there must have been, 
/ | in the course of criminal trials in Scotland, cases in which 
> innocent people have been convicted who would have 
escaped had they been allowed to speak; but nobody knows 
of any such case. At the same time I cannot say that 
I think it at all likely that the conviction of an innocent 
person will result from the Act. There may possibly be 
hardship in forcing innocent persons to disclose what they 
would rather conceal, but I think that under our system of 
prosecution such hardships will seldom occur, and I confess 

__ that my impression is that the Act is not likely to have any 
of 4 important effect in this country. I am told that, at a 


























> | recent Glasgow Circuit, a prisoner charged with robbery suc- 
| ceeded in inducing the jury to convict of the minor charge 
re of theft. 

is | The Act provides that the failure of the accused to offer 
d é| himself as a witness shall not be commented on by the 
h prosecutor. A very frail precaution, and, I think, practically 
th | and even obviously futile. 

ne 4 This last Act closes the history of the law of evidence, 
to and the result is that the law restricting the admissibility of 
1d | witnesses has almost ceased to exist. There is no law on 


the point, or next to none. No artificial restraints of that 
kind are now placed on the discovery of the facts made the 
subject of enquiry. 

Although all men are competent witnesses, of course it 
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does not follow that they must answer all questions which 
may be put to them, and in deciding what questions ought 
or ought not to be put, there is legitimate room for law and 
for rules of evidence. In the first place, although the object 
of legal evidence is to convince the judge that some particular 
fact or set of facts did or did not exist, and the primary rule 
is that every question put to elicit an answer which may have 
that tendency must be allowed and answered ; yet there are 
exceptions to this general rule, the most important of which 
may be classed under the heads of confidentiality, hearsay, 
and irrelevancy. There are interests which are considered 
so important to society that the risk even of a defeat of 
justice must be run, if necessary, to protect them. From 
such considerations arises the plea of confidentiality, whereby 
a witness is entitled to refuse to divulge what he has learned 
from people standing to him in certain definite relations. 
Thus communications between public officials, husband and 
wife, agent and client, co-defenders, partners, and other 
persons standing in like relations are protected. One would 
have thought that the tendency of modern law would be to 
narrow the plea of confidentiality. But this does not seem 
to have been so. ‘he tendency of recent cases seems rather 
to have been to extend the scope of that plea. Thus reports 
by a station-master to a railway Company about an accident 
have been recently held confidential, Stewart, 9th July, 1896, 
23 R. 1005; and an application to recover letters with the 
object of discovering the author of a libel, published in the 
newspapers, was refused, Morrison, 1897, 24 R. 471. The 
ground of judgment in these cases tended, I think, to the 
extension of the plea. 

The rule of best evidence, by which hearsay is excluded, is 
one of the most important and legitimate exceptions to the 
rule that all which tends to convince ought to be proved. 
The chief reason for it is found in the strong necessity for 
economy in time and money in litigations. The rule gives 
rise, no doubt, to many nice distinctions ; it is often not easy 
to enforce it, yet in most cases it is rigidly enforced even 


& 












































THE HISTORY OF THE LAW OF EVIDENCE. 21 


although the result should be a hardship or even an injustice. 
I venture to suggest that some slight relaxations of the 
stringency with which this rule is usually enforced might be 
devised. Hearsay has been allowed only when the evidence 
tendered is that of a witness who is dead, or in cases where 
what is sought to be proved can be brought under the 
designation of res gesta. It is certain that hearsay evidence 


might be of legitimate value in other cases, as in the case of 
something said by a lunatic when he was sane, which we 
have not, so far as I am aware, yet admitted, or even in some 
conceivable cases when he was insane; of something said by 
a man who had absconded or could not be discovered or 
reached. Such evidence was refused in the case of 
M‘Connell, 1887, 1 White, 412, and the recent case of 
Monson, 1893, 21 RJ.C. 3. Cases might be imagined of 
statements by people which might be of great consequence, 
but whose evidence could not be got without a cost wholly 
disproportionate to the amount at stake. There is one kind 
of hearsay which I have always thought to be of true eviden- 
tial value, but which we reject—viz., when it is sought to be 
proved that a witness who deponed to a certain effect had 
said the same thing on some previous occasion, when no 
question had arisen and no temptation to deceive could be 
suggested. Such evidence would certainly displace the doubt 
that the witness had given his evidence for the purpose of 
dishonestly favouring one of the parties. I am afraid, however, 
that these remarks are somewhat unpractical and out of place. 
It is often difficult to decide what should be held to come 
under the term ves geste. In what is called circumstantial 
evidence, the object is to prove not the fact ultimately in 
question, but some other fact from which that ultimate fact 
may be deduced, as usually its cause, consequence, or con- 
comitant, according to ordinary experience and probability. 
Is that secondary fact a res, and could hearsay evidence be 
admitted as of res geste, if what was sought to be proved 
could be held to be part of the secondary fact? I am not 
aware of any authority necessitating a negative answer. 
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With regard to relevancy, J do not think there is very 
much to be said here. It might be possible to classify 
questions in the order of their closeness to the ultimate 
point, so as to show when they are too remote for useful 
evidence, and when the good to be got from such evidence 
would be worth the time and cost expended in taking it. 
But I have not time to attempt such a classification, and I[ 
doubt whether it would be of practical use. The question of 
relevancy must always be left to the discretion and good 
sense of the judge and of counsel, and chiefly of counsel, on 
whose discretion and moderation a judge must of necessity 
rely, because he cannot tell at first whether a question, 
seemingly irrelevant, may not be connected by subsequent 
evidence with the main issue, and it would often cost too 
much time to call on the examining counsel to justify his 
question, although that course might well be adopted in 
extreme cases. It is inevitable that a great deal of irrelevant 
evidence must be taken down. I need not say that it does 
not, and in truth cannot, become legal evidence on that 
account. The evil it usually causes is loss of time and 
money ; but it may in jury trials tend to confuse, bewilder, 
and mislead, and may imperil a verdict. 

In 1866 the revolutionary step was taken of appointing 
proofs to be taken by Lords Ordinary with the aid of short- 
hand writers. It is difficult to express too highly my 
admiration of the accuracy with which the shorthand writers 
have done their work for the Court, sometimes abridging 


the evidence with surprising skill, considering that it is not | 


they who have to decide the cause. Still, their notes of 
evidence are necessarily much longer now than they were 
when witnesses were excluded, and very hard reading they 
often are. The time expended in taking a proof is even 
longer than the notes of evidence would suggest. And I 
cannot but think that the length of our proofs and jury 
trials is the chief blot on our judicial procedure. We never 
run to the shameful length of a well-fee’d cause célébre in 
England. But I am not sure that our ordinary proofs are 
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not longer, on an average, than they are there. That does not 
appear to me to be an evil wholly without a remedy, although 
it cannot be remedied by legislation, nor, to a great extent, 
by the judge who takes the proof. He cannot easily judge 
of the importance or the relevancy of questions until the case 
is far advanced. The remedy is, however, mainly in the 
hands of counsel and agents. I can see very clearly that 
this is a matter of great difficulty and delicacy; I am 
very far from thinking that the work of taking a proof is 
often ill or discreditably done. I think that usually proofs 
are well taken; yet the evil of our long proofs is a great 
one, and the call for a remedy is of the utmost urgency. 

As a general rule, a proof in all its parts seems to be 
overdone. Specifications are lodged, the aim of which seems 
to be to recover as many writings as possible. The specifica- 
tions themselves are miracles of tautology. No rigorous 
attempt is made beforehand to weed them, and frequently 
three-fourths of the documents recovered are never heard of 
any more. J suggest more preconsideration as to the docu- 
ments required, and more attention to the severe but, I think, 
in most cases, wholesome rule of Livingstone v. Dinwoodie. 
I desire also to press on the attention of agents the great 
importance of making their productions, where possible, some 
time before the diet of proof. 

In conducting a proof one evil is that neither counsel 
adheres with sufficient stringency to strict and rigid relev- 
ancy. Both have often too much merely introductory 
matter. They are not soon enough im medias res. I remem- 
ber when it used to be the custom for cross-examining 
counsel to begin by a repetition of the initial questions put 
by the examining counsel. But on that point practice has 
amended. One practice is universal, and yet, | think, objec- 
tionable-—namely, that counsel hardly ever put their questions 
in an interrogative fashion, but in a narrative form, as they 
find them in their precognitions. I have an impression that 
this practice, though common and probably inveterate, tends 
not only to lead and sometimes mislead a witness, but to 
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create misunderstanding and delay. If counsel put simple 
and single questions they would much more frequently receive 
for answer the simple yes or no which one so desires but 
seldom hears. I do not need to advert to roughness or 
incivility or unfairness in examination or cross-examination. 
Our practice is almost free from such blemishes. 

One chief cause of the length of proofs is that witnesses 
do not understand or appreciate the exact purpose of a 
question. At all events, in nine cases out of ten they do not 
answer it. It is singular how unable most witnesses are to 
catch the point. Every person accustomed to lead or hear 
evidence must know how comnion is this habit of witnesses, 
and how annoying and tedious it is. It adds nearly fifty 
per cent. to the time occupied in taking a proof. Now my 
suggestion is that this inconvenience might in part be 
remedied by careful precognition. If a witness were made 
clearly to understand (of course without tutoring him) what 
the precise information wanted from him was, and to under- 
stand that no more than that was wanted, I think a great 
deal of the time now occupied and the confusion created by 
the indirect answers of witnesses might be avoided. No 
doubt this may often be impracticable; but where it can be 
done, the trouble would be amply repaid. I must regard as 
outside of my subject any enquiry, however interesting it 
might be, into the theory and practice and the fair scope 
and limitations of examination and cross-examination. 

Before concluding, I am anxious to enter this general 
caveat that in what I have said I am not to be held as 


expressing opinions, but merely as throwing out hints and 


suggestions which any of you may follow out and run to 
earth if you think the game worth the candle. 

With every effort to compress what I desired to say in 
my main subject, I have left myself no time for such general 
observations as are usual in such addresses. But it would 
be superfluous, if not impertinent, to advert to that rigid up- 
rightness, that loyalty to the law, and, I may add, that 
strong bias against litigation which are essential to the credit 
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and honour of a lawyer's profession. The examinations — 
which you have passed, or are approaching, may ensure your 
legal training ; but it may be worth while to notice how 
much wide and diversified knowledge besides is required for 
the full equipment of a lawyer in our time, when affairs are 
so multiplied, complicated, and various, when the advance of 
applied science is so bewilderingly rapid, and when the law 
touches daily life at so many points. 








CHOSE JUGEE; OR, RES JUDICATA, AND THE 
REVISION OF CRIMINAL PROCEEDINGS IN FRENCH 
LAW. 


VERY sound social organism’ must endeavour to hold a 
just and equal balance between the individual interests 

of each citizen and the common interests of the country, but, 
where these conflict, the public or general interest must pre- 
vail. More particularly, in the administration of justice, if it 
is necessary that the party to a civil action, or the accused 
person in criminal proceedings, should possess certain guaran- 


tees for the protection of his rights or his defence, it is equally 
necessary that society should be protected from those possible 
abuses which might introduce permanent instability and dis- 


order. 

With the object of establishing this equilibrium, our 
Codes have on the one hand accorded to the individual the 
power of appealing to the Superior Courts against a sentence 
which he alleges to have been improperly pronounced, the 
right to have his case retried if, upon the first occasion, he 


was not represented or had not appeared, and the possibility _ 


of quashing a decision, affected by nullity, or pronounced in 
violation of the law; but upon the other hand, in the inter- 
est of society, the Codes have confined the exercise of these 
rights within well-considered limits, and, in doing so, have 
remained faithful to the principles of public order drawn from 
the Roman Law, of which the most general and most import- 
ant was thus stated in the Digest :—‘ Res judicata pro 
veritate habetur.” La chose jugée doit étre tenue pour 
vraie. This is an essential principle, absolutely necessary to 
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the stability of society, without which litigations would be 
interminable, and judicial decisions would constantly and 
without legitimate reason be exposed to suspicion and attack. 
I propose to explain the scope and consequence of this prin- 
ciple, and also to state the exceptions to its operation. 

By autorité de la chose jugée we understand an absolute 
presumption of truth, in virtue of which the facts disclosed 
and the rights recognised by a judicial decision cannot be 
drawn in question, either before the Court which pronounced 
the decision, or before any other. ‘This authority is only 
provisional and temporary if the sentence may be attacked 
by any ordinary process of appeal (voie de recowis ordinaire), 
but it becomes definitive, and the sentence acquires the force 
of chose jugée, when the ordinary methods of appeal are 
closed, and although the extraordinary methods of appeal 
still remain open. Finally, the sentence becomes irrevocable, 
aud acquires the “ wutorité de chose wrévocablement jugée,” 
when no form of appeal whatever is any longer possible. 

In civil matters the two ordinary methods of redress ure 
“Pappel” and “opposition.” They are both suspensory ; 
they stop the execution of the decree originally pronounced ; 
and they are permitted in all cases and on all grounds. In 
“appel” a Superior Court is asked to revise and correct the 
decision of an inferior. For example, the decisions of the 
Juges de Paix are appealed to the Tribunaux de premiere 
imstance, and from these tribunals (and also from the Tribu- 
nauc de Commerce) an appeal lies to the Cours d’ Appel. 
But then comes in the doctrine of “only two degrees of 
jurisdiction :” you cannot appeal from the decision of any 
tribunal which has been acting only as a Court of Appeal. 
You cannot carry before the Cour d’ Appel the decision of a 
Tribunal de premiere instance, confirming or altering the 
decision of a Juge de Paix. And then there can never be 
any appeal at all from the decision of the Cour d’ Appel. 
Further, it is necessary that the interest of the appellant 
should not be too minute. Up to the principal sum of 100 
franes, the decision of the Juge de Paix is final and without 
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appeal; and in the same way the Tribunauxc de preniére in- 
stance and the Tribunaua de Commerce give final decisions 
in cases up to the principal sum of 1500 francs, or of the 
annual value of 60 francs. Lastly, it is necessary to appeal 
within one month from the date of timation of the judg- 
ment in the case of a Juge-de Paix, and within two months 
in the cases of the other Courts mentioned ; one day more 
being allowed for each mile of distance between the places 
where the judgment is intimated and where the appeal must 
be intimated. Longer periods for appeal are allowed in the 
case of persons not domiciled in France. («) 

In the procedure called “Uopposition,’ the aggrieved 
party does not invoke a higher jurisdiction, but reappears 
before the same judges to obtain from them a reversal or 
alteration of the judgment they have already given. That is 
competent only when the judgment has been given by de- 
fault—z.e., when one of the parties—generally the defender 
—has not employed an agent (avouwé), or his agent has not 
appeared on the day of hearing. In the latter case the period 
for “ opposition” is only eight days, reckoning from the in- 
timation to the agent: in the former case, where no agent 
has been employed, “ opposition” is competent until execu- 
tion has followed on the judgment, and if execution does 
not follow within six months, the judgment becomes 
“caduciary,” and loses all its value. Just as appeal is in- 
competent from any judgment upon an appeal, so “ opposi- 
tion” is incompetent against the decision on the first 
application for “opposition.” This is the meaning of the. 
French phrase, “ opposition sur opposition ne vaut.” 

These ordinary methods of appeal being exhausted, or the 
periods for appeal allowed by the law having expired, the 
judgment has acquired the ‘force de chose jugée:” it is 
henceforward impossible for the unsuccessful party to raise a 
new action, based on the same facts and legal rights, against 





(a) In certain special cases—e.g., in administrative questions, other periods of 
appeal are provided. 
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the same opponent in the same capacity: the latter, if he 
were again attacked under such conditions, would have 
merely to invoke the plea of res judicata, lautorité de la 
chose jugée, in order to win his case. 

But there remain the extraordinary methods of review or 
appeal, which are, so far as civil questions are concerned, la 
requéte civile, le pourvoi en cassation, la prise a partie. Ob- 
serve, however, that, differing in this particular from the 
ordinary methods, these are not suspensory, and do not 
prevent the party, who has triumphed in the first instance, 
from carrying out execution and diligence on his decree at 
his own risk; also they are permitted only in special cases 
defined by the law. Thus, requéte civile is competent only 
where there has been personal fraud; where the Court has 
gone beyond the conclusions of the action, or has given 
decree for more than was asked, or has omitted to deal with 
a leading conclusion ; where there are inconsistent or repug- 
nant clauses in a decree, where the process has not been 
intimated to the public authorities (where the law requires 
that), and where a judgment has been pronounced on forged 
documents, or in the absence of documents which might have 
been produced and which would have been conclusive. Again, 
the pourvor en cassation is competent only in cases of viola- 
tion of the law, incompetency, excess of jurisdiction, or conflict 
of decisions between different tribunals. In each case (requéte 
civile and pourvot en cassation), the period of two months 
only is allowed from the intimation of the judgment. 

The requéte civile comes before the same judges as pro- 
nounced the judgment under attack, and must be supported 
by the opinion of three advocates of ten years’ standing. 
If it is refused, the Court finds simply that there is no 
ground for recalling the judgment. If it is admitted, the 
original judgment is recalled, the parties are remitted to the 
position in which they stood before the judgment, and the 
case is really tried a second time. Neither the decision, 
refusing or admitting the requéte civile, nor that which is 
arrived at after a remit, can become the subject of another 
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appeal of this sort, according to the maxim: “ /equéte civile 
sur requéte civile ne vaut.” 

The pourvoi en cassation begins with a requisition ad- 
dressed to the Cour de Cassation by one of its own 
advocates. The matter is first submitted to the Chambre 
des requétes, which decides on its admissibility; then, if 
admitted, it comes before the Chambre Civile, which finally 
pronounces a sentence of “cassation,” or that the pourvoi is 
to be rejected. Rejection means the irrevocable termination 
of procedure in the cause. ‘‘ Cassation” on the other hand 
puts parties as they were before judgment, and the cause is 
remitted to a tribunal of the same order as that which 
pronounced the quashed judgment. This tribunal is called 
“de renvot,” and if it arrives at the same result as the Cour 
de Cassation, its decision is absolutely final. If, on the 
other hand, it arrives at a different result, the decision may 
be the subject of a new “ pourvor,” which the Cour de Cas- 
sation examines, all its chambers (Civil, Criminal, and of 
Requests) sitting together, and any second Court of Remit 
(vxenvor) is bound to follow strictly the principles of law laid 
down by the united Chambers.(a) 

Such, then, are the “ vores de recours extraordinaires” 
in civil business. When these methods are exhausted, or the 
periods of appeal expired, the judgment is final, it acquires 
the “‘ autorité de chose irrévocablement jugée,” even assuming 
it to be essentially void and null, pronounced in violation of 
the law, or founded upon a mistake of fact or law. In a 
word, in civil business the authority of ves judicata is 
absolute. It will be seen immediately that it is otherwise 
in criminal law. 

In criminal business the ordinary methods of review are, 
just as in civil matters, the “ opposition” and the ‘ appel,” 





(a) I merely mention the prise a partie, which is rather an appeal against the 
judges than against the judgment. It is a civil action directed against a judge or 
a Court in respect of fraudulent or culpable acts committed in the exercise of their 
functions, and with the view of obtaining reparation for the damage caused by 
their fault. 
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and they present much the same characters. The periods for 
appeal are, however, different. In the case of a judgment 
given by default in an ordinary Police Court, there are only 
three days for “‘ opposition,” and five days in the case of a 
Correctional Tribunal. In both cases “ appel” is competent 
within ten days. 

But in criminal business there is only one extraordinary 
method of appeal—z.e., the pourvot en cassation, and that 
differs from the similar proceeding in civil business in this 
respect, it suspends the execution of the judgment appealed 
from. The appeal may be taken in the interest of the 
parties, or in that of the law. In both cases it proceeds 
upon an alleged violation of the law, whether as regards the 
competence of the tribunal, substantial deviation from form, 
or the actual merits. 

The “ pourvor” in the interest of parties may be brought 
against—(1) certain final orders given by the Juge d’in- 
struction ; (2) the decisions of the Chambre des mises en 
accusation ; (3) final judgments of the simple and correc- 
tional Police Courts; (4) decisions given on appeal from 
the correctional tribunals; (5) decisions of the Cours 
dassises. The “pourvot” is made by intimation within 
three days to the Clerk of Court. It goes straight to the 
Chambre Criminelle of the Cour de Cassation without 
going through the Chambre des Requétes. As in civil 
matters, that Court either rejects the appeal, or quashes the 
judgment brought up, and in the latter case remits to a Court 
of the same rank as that which pronounced the original 
judgment. 

The “ pourvot” in the interest of the law, in order that 
the law may be better observed in the future, may be brought 
either against sentences of acquittal by the public prosecutor 
within twenty-four hours, or against final decisions or judg- 
ments, when the parties have neglected to appeal within the 
legal period. The Procureur-Général attached to the Cour 
de Cassation can in this case, by virtue of his office, lay the 
matter before the Court. When these methods of appeal are 
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exhausted, or the period expired, the judgment acquires the 
“qutorité de chose jugée,” but in criminal law this authority 
is not absolute. 

In fact, notwithstanding all the respect which must attach 
to res judicata, despite the public interest which, as I have 
said, requires that decisions-should not be constantly exposed 
to suspicion, the national conscience, uneasy at the idea that 
a man may have been illegally convicted, or convicted under 
mistake, demands that such a conviction shall not stand, and 
if there yet be time to interpose, not carried into effect. 
This is why our law (but only on the most serious grounds) 
has in criminal matters placed a limit upon the operation of 
the principle of res judicata, and has provided two excep- 
tional methods of appeal, ’annulation and la révision. They 
are exceptional, because nothing similar exists in civil cases, 
because they are admitted only in rare circumstances, because 
only certain persons can take advantage of them, and because 
one of them, being based upon the allegation of a simple error 
of fact, permits the Cour de Cassation not merely to enquire 
into this fact, but to pronounce judgment on the whole cause, 
which is entirely beyond its ordinary powers and functions. 

The process called “annulation” is based on an error 
in law, but it is competent only on the initiative of the 
Government. The Procureur- Général attached to the 
Cour de Cassation must receive an order or direction from 
the Minister of Justice before submitting the “ pourvor” 
to the Court. These “ pourvois” can be directed against 


every class of judgment, even the decisions of military and . 


maritime Courts, and wherever the Minister of Justice is of 
opinion that any irregularity or violation of the law what- 
ever has taken place. That is so, whatever be the date of 
the decision, and at whatever period the irregularity may 
have been discovered. Thus, in the Dreyfus affair, it was 
alleged that one of the gravest irregularities had been com- 
mitted ; that documents, fitted by their nature to compel 
the judges to convict, had been submitted to them in 
chambers without having previously been made the subject 
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of discussion, without, indeed, any notice of them having been 
given to the defender or accused party. The complaint, if 
well founded, would certainly have been decisive. But it 
was feared that, in the absence of authentic evidence, the 
Cour de Cassation might decline to disturb the secrecy which 
in ordinary circumstances is the privilege of a court-martial. 
As matter of fact, that court has very often decided that it 
was beyond its province to make a fishing enquiry whether, 
for example, a juryman has spoken to a witness, or had 
announced his opinion on the merits of the case; if the 
chancellor of the jury had made such-and-such statements in 
the jury room ; or any similar irregularity. 

Therefore, the process of révision was preferred. That is 
the second voie de vecour's exceptionelle, founded, not on an 
error in law, but on an error in fact. This process existed 
under the ancien régime. The right of revising procedure 
then belonged to the king, and was unlimited in its scope 
and exercise. In his discretion he granted Letters of 
Revision. A regular procedure was organised by the 
Ordonnance of 1670 (titre xvi., Arts. 8, 9, 10). It was 
competent in the case of an unjust condemnation or 
sentence, ‘“‘just as if there were error de persona, and 
the accused had been condemned in place of another person, 
and generally in all the other cases in which, by proof 
of matters of fact, the accused person can be justified ” 
(Pothier, ‘“ Nouveau Commentaire sur 1|’Ordonnance 
Criminelle du mois d’Aott, 1670,” p. 327.) The two most 
famous revisions that occurred under this régime were those 
of the process of Jeanne d’Arc in the fourteenth century, and 
the process of Jean Calas at the end of the eighteenth century. 
The Constituent Assembly, by a decree of 3rd November, 
1789, abolished Letters of Revision, and the decree of 
16th September, 1891, organising the jury system, made 
the verdict of a jury wrevocable. Revision was for the 
moment re-established by the Convention, but only in the 
case of two irreconcilable judgments (decree of 15th August, 


1793). It was again abolished by the Code of Brumaire, 
VOL. XI.—NO. 1. D 
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An. iv., and finally re-introduced in a definitive permanent 
manner by the Code d’instruction Criminelle, which, however 
(art. 443), confined it to three cases—(1) Where two contra- 
dictory judgments had been pronounced ; (2) where, after a 
conviction for homicide, evidence was suggested tending to 
prove the existence of the alleged victim; (3) when one of 
the witnesses examined at the trial had after the date of the 
sentence been convicted of perjury. Further, revision was 
competent only in criminal cases, and during the life of the 
convict. It was the perpetual protests of the family of 
Lesurques, condemned to death and executed in 1796 for the 
affair of the Courier of Lyons, that brought forward the pro- 
posal to make revision competent after the death of the 
convict. This proposal finally resulted in the law of 29th 
June, 1867, which modified to this effect art. 443 of the Code 
dinstruction Criminelle, and also permitted revision of the 
judgments of the Correctional Tribunal imposing sentences 
of imprisonment, or interdiction of civic, civil, or family 
rights. It may be said in passing that the actual ‘ pourvoi” 
of revision, presented in the name of Lesurques after the pro- 
mulgation of the law of 1867, was rejected at the instance of 
the Procureur-Général Delangle on the ground that the 
convictions obtained subsequently to that of Lesurques were 
not irreconcilable with it. (Arrét de la Cour de Cassation, 
17th December, 1868.) 

I must indicate the main heads of this law of 1867. 
The remedy of revision, admitted even after the death of the 
convict, and also in certain cases coming before the Correc- 
tional Tribunals, was always subject to, or contingent on, the 
existence of a material fact, demonstrating the innocence of 
the convict, either—(1) the existence of the person supposed 
to be killed; or (2) the existence of two irreconcilable 
verdicts, finding two persons guilty of the same crime; or 
(3) the conviction or indictment for perjury of a witness 
examined at the original trial. To make sure of the fact 
of innocence, the Court had jurisdiction to do everything 
necessary for arriving at the truth. In every case revi- 
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sion was a suspensory proceeding—z.e., the execution of 
the judgments and sentences complained of was stopped 
ipso gure from the date of the formal demand for revision ; 
and this demand could in every case be made either by 
the public ministry of justice, by the convict, or by his 
heirs. Finally, the Cour de Cassation was bound always, 
except in the first case mentioned, to remit to a Court or 
Correctional Tribunal, where, of course, discussion was still — 
possible. In the first case alone the Cour de Cassation could 
exhaust the case without remit, provided always that the 
‘“quashing” of the judgment against the living convict left 
nothing standing which could be described as crime or 
delict. 

These points being both established, it is possible to 
understand the scope of the innovations introduced by the 
law of 8th June, 1895. Again, it was by two sensational 
criminal cases that the attention of the legislator was 
directed to the question of extending the remedy of revi- 
sion. A person called Borras had been sentenced to death, 
a sentence commuted into one of penal servitude for life, 
for a crime of which a Spaniard named Rossel subsequently 
declared himself to be the author. Now, Rossel not being 
tried in France, it was found impossible to obtain revision 
of Borras’ case. He was, of course, pardoned. So, again 
in 1852, Pierre Vaux and Petit were sentenced to penal 
servitude for arson, and died in the galleys at the moment 
when the informer against them was arrested on suspicion 
of the same crime and committed suicide in prison. This 
death prevented the heirs of Vaux and Petit from insisting 
on the revision of that process. Thus it came to be under- 
stood that the question would never be settled by peacemeal 
legislation, or on the lines of the old law, hypothetically 
specifying beforehand the cases in which error was possible. 
Framed in this spirit, the law of 8th June, 1895 has added 
to the three cases above-mentioned this comprehensive case, 
“When, after a conviction, any new fact or new document 
is discovered and brought forward of a nature likely to 
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establish the innocence of the convict.” That is the 
capital innovation of the law of 1895, from which all 
the others follow. Henceforward, in my opinion, revision 
is competent, not only as under the law of 1867, where the 
fact of error is certain, but also where it may only be 
presumed. ; 

I am aware that some authors, relying on the drafts 
of the law and the Report by M* Jacquin, Conseiller 
d’Etat, maintain that the formula just quoted has not the 
scope I attribute to it, that the rule of 1867 remains, and 
that in order to render revision competent, the new facts or 
documents must be such as establish the innocence of the 
convict beyond the possibility of doubt. This restricted 
interpretation seems to me inadmissible. In the first place, 
M* Jacquin has contradicted himself on this point in his 
Report: if, at one place, he says that revision should be 
allowed only ‘‘if innocence results from the new matter 
with an evidential foree which condemns the verdict,’ he 
has said, a few lines previously, that “it is necessary 
that the innocence of the convict should appear to result 
from the new procedure.” Therefore, certainty is not 
required, a presumption is enough. And if the law had 
desired so to restrict the remedy, why not have said, “ estab- 
lishing the innocence,” instead of using this designedly 
vague phrase, ‘‘of a nature to establish or tending to estab- 
lish innocence ” ? 

All the other changes in the law confirm the opinion 
I have expressed. Thus, as was already explained, in 1867 
revision was given in every case a suspensory character. 


This is not now the case. Execution may be suspended, | 


but not in every case. Surely the source of this distinction 
is that under the legislation of 1867 revision was limited 
to the case, when innocence necessarily resulted, and where, 
therefore, there was no inconvenience in suspending execu- 
tion in every case; while in 1895 it was seen that, where 
only a presumption of innocence was raised, the universal 
suspensory effect of revision might in certain cases have the 
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effect of setting at liberty a guilty person. Further, in 
1867, as has been explained, the demand for revision was 
competent at the instance of the convict or his heirs, while 
in 1895, looking to the fresh blow then struck at the 
authority of ves judicata by the new case of revision, 
founded on a simple presumption of innocence, it was 
thought better that the remedy should be competent only 
at the instance of the Ministry of Justice. Lastly, according 
to the law of 1867, the Cour de Cassation could not (except 
in the first case mentioned above) deal finally with the 
cause, but was bound, even after having been satisfied 
of the innocence of convict, with or without preliminary 
enquiry, to remit the case to another Court, if discussion 
was still possible. On the other hand, under the new law, 
the first paragraph of this article permits the Court (as 
in the law of 1867) to make an enquiry with the object 
of ascertaining the real facts of the case; and the second 
paragraph says that, when discussion is still possible, the 
Court must remit the cause. ‘This second paragraph would 
have no sense, or would formally contradict the concluding 
part of the paragraph, if it were the case that revision is 
competent only where error is demonstrated. In fact, from 
this point of view, one of two alternatives must be adopted ; 
either the Court would be convinced of the convict’s guilt 
and would reject the revision, or would be convinced of his 
innocence, and then, according to the new law, there would 
be no need for making a remit. In this way the second 
paragraph of Article 445 (providing for remit to another 
Court) would never come into operation. Such a construc- 
tion is impossible, and it must, therefore, be admitted that 
the new law allows a remit (renvoz), because it provides for 
the case of the Court not being convinced of either the guilt 
or the innocence of the convict, but where it has a reasonable 
doubt which will be cleared up in the Court of remit. In 
fact, the Cour de Cassation has interpreted the law in this 
sense—e.g., in the case of Druaux the Court declared in its 
judgment that there was doubt as to the guilt of the 
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woman Druaux, and sent the case to another Cour d’Assise 
(Cassation, 26th June, 1896). 

To sum up, in the existing state of legislation and 
jurisprudence revision is competent in criminal and correc- 
tional proceedings, whatever jurisdiction may have pro- 
nounced judgment—eveu sliould it be a court-martial or 
naval Court—and whatever penalty may have been inflicted. 
This revision, in the three cases in which one requires to 
demonstrate innocence, is competent at the instance either 
of the Minister of Justice or of the convict or his heirs; 
but in the fourth case, where a presumption of inno- 
cence is suflicient, it is competent only at the instance 
of the Minister who acts upon the advice of a depart- 
mental committee, including three councillors of the Cour 
de Cassation. The Court first considers the admissibility 
of the appeal—z.e., if it is brought at the proper instance, 
within the proper period (one year from the date of new 
fact becoming known), and under one of the categories 
recognised by the law. Next, the revision being found to 
be admissible, the Court either finds itself sufficiently 
informed, and proceeds to dispose of the matter, or, judging 
additional information to be necessary, it can then “ proceed 
directly, or by commissions, to every kind of enquiry into 
the merits, examination of identity, confronting one person 
with another, interrogatories, and all other means for ascer- 
taining the truth” (Article 445). On the merits, either with 
or without enquiry, if the Court is satisfied of the convict’s 
guilt, the Court refuses the revision; if satisfied of his 
innocence, it quashes the sentence without remit; if left in 
doubt, it remits to a different Court or tribunal from that 
which originally had cognisance of the affair. I may add 
that the decree establishing the innocence of a convict may 
award to him, or in the event of his death, to his family 
substantial damages for the wrongful sentence. 

This course has always been followed by the Court since 
the date of the law of 1895. Revision has been admitted in 
nineteen cases out of twenty-one where it was demanded. 
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In particular, the heirs of Pierre Vaux and Petit already 
mentioned, more fortunate than the Lesurques family, 
obtained the rehabilitation of their ancestors by a judgment 
of 10th October, 1897, and 100,¢ »0 franes of damages. 

By a letter dated 27th September, 1898, the Minister of 
Justice has directed the Procureur-General to lay before the 
Chambre Criminelle of the Cour de Cassation the judgment 
of the first Court-Martial of the Military Government of 
Paris, which, on 22nd December, 1894, sentenced Captain 
Alfred Dreyfus to deportation within a fortress and to military 
degradation. On 29th October, 1898, the Court declared 
this appeal to be admissible, and finding itself insufficiently 
informed, decided to proceed itself to an enquiry. ‘There are 
obviously three solutions possible in this case :— 

(1.) The Court will be convinced of the guilt of Dreyfus, 
and will refuse the revision. 

(2.) It will be convinced of his innocence, and will 
quash the judgment and sentence of 1894 
without remit. 


(3.) It will entertain some doubt, and send the case for 
re-trial before another court-martial, not belong- 
ing to the military Government of Paris. 


Whatever the solution arrived at may be, this notorious 
case will probably lead to further modifications in the pro- 
cedure in the revision of criminal causes. Already the 
Chamber of Deputies is considering four propositions on this 
subject. It is to be hoped that the political passions of the 
moment will not deprive the institution of Revision of that 
liberal and humane character originally impressed on it in 
1808, and further developed in 1867 and 1895, which fortu- 
nately makes it possible for Justice, confessing her error, not 
to sacrifice the life of a man or the honour of a family to the 


dogma of the infallibility of res judicata. 
P. E. WEBER. 
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[We requested a learned friend of the French Bar to prepare this 
article, not only on account of the intrinsic interest of the subject, but 
because recent events have tended to create in this country an unjust view 
of the jurisprudence of France. From whatever political misfortunes 
France may suffer, French law on the question of review of criminal 
sentences, and of compensation to persons unjustly convicted, is in a highly 
civilised condition ; and, judging by.its past history, the Cour de Cassation 
may be expected to show the independence and authority necessary in the 
difficult position which it now occupies. In this country there is no possi- 
bility of review in the more serious criminal cases, and successive Home 
Secretaries have lamented the fact that the law does not permit them even 
to offer travelling expenses to persons unjustly convicted.—Ep, Jurid. Rev.] 























THE OLD SCOTS CONVEYANCERS. 


I].—CaRRUTHERS AND SPOTISWwooD. 


A’ the beginning of the eighteenth century there was 

issued from the Edinburgh Press of the heirs and 
successors of Andrew Anderson, Printer to the King’s Most 
Excellent Majesty, a small and handy volume of Conveyanc- 
ing Styles, comprising within moderate compass examples of 
most of the writs then in common use in Scotland. A ready 
welcome must have been extended to this modest collection 
by those whose hearts, in Ross’s scarcely respectful language, 
“failed within them ... when presented in the Writing 
Office with such a frightful volume of arid, naked, unintelli- 
gible forms” as Dallas’s monumental work. ‘This second 
Scottish Style Book is entitled, in the garrulous fashion of 
the day: 





‘*A Compend or Abreviat of the most important Ordinary Securities 
of, and concerning, Rights, Personal and Real, Redeemable and Irre- 
deemable; Of common Use in Scotland. Containing above an 
hundred different Securities. Collected from the Stiles of several 
Writers to the Signet, and others deceased. With the Symbols and 
Solemnities required by Law and Custom, for perfecting and making 
valid these Rights and Writs.” 


The first edition is said to have appeared in 1700, but the 
only two copies which the present writer has seen are dated 
1702 and 1709 respectively, and give no indication as to 
whether they are the first and second or the second and 
third issues. The usefulness and popularity of the work are 
in any case sufficiently attested by more than one edition of it 
having been called for. The success of his venture evidently 
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did not tempt the author to reveal his identity, for the 1709 
edition, like the first, remained anonymous. The name of 
one Carruthers has, however, become associated with the 
volume. It is referred to by Ross in his Lectures as 
“Carruther’s Stiles,” and both in the copy of the 1702 
edition, belonging to the Advocates’ Library, and in that of 
the 1709 edition, the property of the Writers to the Signet, 
the title, “Carruther’s Stiles,” is inscribed in manuscript. 
As to who this Carruther or Carruthers was nothing appa- 
rently is known. 

The authorship of the work has also been attributed to 
Sir Andrew Birnie, who was appointed one of the judges of 
the Court of Session in 1679 as Lord Saline, and, according 
to a manuscript note in Dr. David Laing’s copy of the book, 
the copy in the library of Robert Mylne, W.S. went under 
the title of “Saline’s Styles.” And yet again the credit of 
the book has been given to Spotiswood. A perusal of the 
preface to the volume is, however, sufficient to preclude the 
attribution of it either to Lord Saline or to Spotiswood. For 
the author tells us that he was “not the contriver” of his 
collection of Securities, “but the Copier, nor a fit Judge to 
determine therein,” and also confesses to an ignorance of the 
history of the Civil Law—language which, however becoming 
in point of modesty, could scarcely be used with anything 
like appropriateness by a learned advocate like Spotiswood, 
and far less by a senator of the College of Justice. So far as 
Spotiswood is concerned, the fact that he himself published 
a similar volume of Styles under his own name in 1707, is 
conclusive against his authorship of this “Compend.” It is 
therefore probably safest to look upon the work as a collection 
formed by some painstaking, but more or less obscure convey- 
ancer, probably of the name of Carruthers, on whose person- 
ality and career it is now hopeless to expect any further 
light. 

The little volume, extending to just under 400 small 
pages, is certainly not pretentious in its avowed aim. His 
design, the author tells us, is not to inform the judges on the 
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bench, nor the advocates at the bar, nor the clerks at the 
table, ‘nor yet to inform, and far less to prejudge, the 
Plyers of the Letteran [7.¢., Desk] and Nottars whose imploy- 
ment it is to Write the whole of Securities according to Right 
and uniform Style, used and wont, fit Words, received Terms, 
due Placeing, Grammatical Rule and plainness; But chiefly 
to satisfie and serve the less knowing Countrey-gentlemen, 
Fewars, Substantious Tennents, City Merchants and Traders 
(who will not go to the pryce of the large System of Styles 
lately published with great diligence, care, and Commenda- 
tion of the Author).” 

Despite the humility of this disclaimer, the work will not 
be found on perusal to suffer from the defects commonly 
associated with popular legal manuals. It is not of course 
such an inexhaustible mine of legal and verbal antiquities as 
Dallas’s book which the author refers to with so much respect, 
but all the same it provides us with a satisfactory and methodi- 
cal collection under eight titles of the forms of the more 
ordinary writs then in use by the practising lawyer, while an 
additional ninth title contains various items of miscellaneous 
information. An appendix furnishes examples cf a number 
of clauses employed in drafting special writs, and also a 
series of notes, taken from Stair’s Decisions, of the interpre- 
tations which the Court had placed upon various clauses. 
Last of all, there is printed quite a valuable little vocabulary 
of “the most material Words in Charters, Seasins, and other 
Writs used in Latine,” especially interesting for the numerous 
and often curious Latin forms of Scottish place-names which 
it gives, and for its translations of the Charter-Latin terms 
met with in Zenendas Clauses. Where, one asks, is the 
“Insula Caerubiae” (? Caerulea), or “ Blew Gray Island,” 
near Mull, and the “ Insula Textoris,” or “ Weaver’s Island,” 
also near Mull ? 

The volume has, of course, a special interest for the 
technical conveyancer, as illustrating a stage in the progress 
of the development of writs, but it also contains a few 
passages of a perhaps rather wider legal interest. ‘There is, 
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for example, a series of writs detailing the early formal pro- 
cedure in connection with the payment of a bond. The 
debtor who desired to make payment of his bond granted, 
it seems, a procuratory to certain well-beloved friends, 
actors, factors, and special errand-bearers, to premouise, 
warn, and charge the creditor, forty days before the term, 
to appear at the Tomb of the Regent Murray in St. Giles’ 
Kirk, and there to receive, upon lawful discharges, the sum 
contained in the heritable bond. A notarial instrument of 
premonition followed, uarrating that the warning had been 
given to the creditor. Then comes a notarial instrument of 
redemption and consignation, which tells us how the 
debtor’s procurator passed with an officer on the term day 
to the most patent door of the kirk, and there caused the 
otticer, three several times after crying three several oyesses 
respective and successive, call, warn, and premonise the 
creditor to appear. ‘There being no appearance made, the 
debtor's procurator thereupon “ produced several great Baggs 
of Money, and after he had opened the same and begun to 
compt number and tell down the Money therein contained,” 
at this juncture the creditor’s procurator put in an appear- 
ance on the scene, but without any discharge in his hand. 
The debtor's procurator refused to make payment to him 
except in exchange for a discharge, and the “great Baggs of 
Money” were accordingly consigned in the hands of one 
of the bailies of the burgh—neither the “‘Thesaurer” nor the 
“Dean of Gild” being to be found—and a protest made that 
the lands might be holden as redeemed. 

An interesting writ at p. 184 provides an illustration 
of the manner of exaction in actual practice of the old feudal 
casualty of marriage in ward holdings, which entitled the 
superior, on the marriage of the heir of his last infeft vassal, 
to a bonus known as single avail, which was doubled in the 
event of the vassal, after refusing to accept a suitable 
person offered by the superior, marrying some one else of 
his own choice. The deed is an intimation of a gift of 
marriage and offer of a person agreeable. The superior 
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of V’s lands had given the marriage of his vassal V to D. 
D’s procurator presents himself to V, reads over the gift and 
his own, procuratory, and then offers D’s daughter to V in 
marriage as a person agreeable, without disgrace or dis- 
paragement. The expression “without disparagement,” is 
here of course used in its technical sense, as indicating 
suitability and equality between proposed spouses in station 
in life, in age (“which yet is with some latitude that the 
person offered be not much older than the heir”), in mental 
qualities, in feature, and in integrity of the body (“in which 
more of beauty is required in a woman offered to an 
heir . . . than in a man offered to an heiress !’’—Stair ii. 4, 
59). The procurator, after making his offer, appoints an 
interview and conference to be held between the vassal and 
the lady on a certain day, in a certain house in Edinburgh, 
as an indifferent, safe, and convenient place for both parties 
to meet and treat; alternatively, he asks the vassal to name 
a time and place for the meeting. The vassal, however, 
“made no answer either to observe and keep the said day 
and place, or nomination of any other, neither refused the 
samen offer made aforesaid.” The procurator for the father 
of the lady, the offer of whose hand was thus taciturnly 
received, apparently did not regard silence as giving consent, 
for he “ protested solemnly that the same miglit be holden 
as a refusal, and protested for the single and double avail 
of the said V, his marriage and profits thereof to be payed 
to the said D.” The whole procedure is brought quite 
vividly before us. 

The Form of a Barron Court (p. 194) gives us a glimpse 
of what took place at one of these patriarchal feudal gather- 
ings in 1699. The Baron himself is present within the Hall 
of his Fortalice or Mansion House. The Court is lawfully 
fenced and affirmed and suits called. The Baron appoints 
his clerk, his officer, and his dempster, who take their oaths of 
office. Then certain parties are fined £20 Scots for an unlaw 
and amerciament for their not compearance after being duly 
warned to attend. The tenants present next declare and 
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acknowledge the amounts which they have been in use to 
pay for their lands since their entry in money, bear, wheat, 
meal, oats, wedders, capons, and hens, and the amount of 
their arrears, if any, and all are ordained to make payment 
accordingly for the current year. Lands are then relet to 
new tenants, and other esfate business dispatched, where- 
upon the Baron, after making “ protestation for the highest 
prices for victual given in the north places of Scotland, for 
each bole of the respective grains of victual restand unpayed 
after the term of payment used and wont thereof,” adjourns 
the Court. 

The list of Symbols of Infeftment which Carruthers gives 
is an unusually complete one, and besides the familiar 
instances of earth and stone and the like, contains such lesser 
known forms as that of infeftment in Fish Cruives by 
delivery of hecks [gratings used for catching salmon], in 
Fortalices by entering at the gates and excluding the dis- 
poner, and in household plenishing by delivery of a part 
thereof, as a silver spoon, plate, trencher, stoup, or the like, 
followed by a notarial instrument. These extracts must 
suffice as samples of what Carruthers has to offer of interest 
to the legal antiquary. 

No mystery surrounds the identity of the next Scottish 
style writer. John Spotiswood of Spotiswood came of a 
family famous in the national annals of Scotland. His 
ancestor, as he recalls in the dedication of his book to the 
Hon. Mr. David Erskine, of Dun, was John Spotiswood, the 
Scots Reformer and follower of John Knox, who held the 
office of Superintendent of the Merse and Lothians at the 
same time as David Erskine’s ancestor, John Erskine, of Dun, 
was Superintendent of Angus and the Mearns. His great- 
grandfather was the well-known Archbishop of St. Andrews 
and Scots historian, and his grandfather was Sir Robert 
Spotiswood, Lord President of the Court of Session, who 
was taken prisoner at the battle of Philiphaugh, and shortly 
afterwards executed at St. Andrews. 

The author of the “ Introduction to the Knowledge of 
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the Stile of Writs, Simple and Compound, made use of in 
Scotland,” was born in 1666, and studied at Edinburgh 
University, and also at various foreign Universities including 
Leyden, then a famous resort for Scottish students of law. 
In addition to his academic training, he was, as he tells us, 
“near six years in a writing chamber in continual practice 
under the direction of the ablest writer and conveyancer of 
the last age, James Hay, of Carribber, Writer to the Signet.” 
In 1696 he was admitted a member of the Faculty of Advo- 
cates, and held the oftice of keeper of their library from 1703 
till his death in 1728. 

Spotiswood appears to have been dissatisfied with the 
system of legal education prevalent in his time in Scotland, 
which laid upon all who desired to prosecute the theoretical 
study of law to any purpose the necessity of proceeding to 
Continental Universities, particularly those of Holland and 
France. He accordingly conceived the idea of himself 
initiating classes in Edinburgh, for instructing students in 
the principles of the Civil and Scots Law, and for six-and- 
twenty years he delivered regular courses of lectures in what 
he called his College of Law, which held its meetings in his 
own house. Doubtless the success of these classes must 
have had much weight in causing at length in 1722 the 
institution of a Chair of Scots Law in the University of 
Edinburgh. It was primarily for the use of his own students 
that Spotiswood wrote his book of Stiles as well as another 
volume, his ‘‘ Form of Process before the Lords of Council 
and Session.” The first publication of the Stiles ‘for the 
common good” appears to have been made in 1707 or 1708; 
four other editions were subsequently called for, two during 
the author’s lifetime and two after his death, the last being 
dated 1765, only twenty-three years before the appearance 
of the first edition of the first volume of “ The Juridical 
Styles.” 

In 1697 George Dallas had presented his completed Style 
Book to the Society of Writers to the Signet, the Society’s 
minute faithfully recording the payment of a dollar to 
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Dallas’s servant who carried the ponderous tome. It is said 
to have been the first book owned by the Society as a body, 
and so to have been the nucleus of the famous library which 
has since grown around it. But Spotiswood took the Writers 
to the Signet with him in the issuing of his book, for he sub- 
mitted his “ parcell of styles’ to the Society for their con- 
sideration and revision prior to publication, and a Committee 
of the Writers was appointed for the purpose. The book 
may thus be said to speak to the conveyancing practice of 
the day with a more authoritative voice than that of either 
the author alone or of Hay of Carribber, of whose “ proper 
dictating in modern Occurrences” most of Spotiswood’s 
styles are examples. 

The book in its construction and method so far indicates 
its origin as having been intended to be of an institutional 
character. It does not baldly set down the blank forms of 
writs, but introduces each style with appropriate explana- 
tions, and comments usefully upon its structure and the 
variations in form which it must undergo to meet the 
requirements of particular cases. This volume deals almost 
exclusively with deeds relating to moveables, the author 
having intended to publish a separate Treatise on Real 
Rights and Conveyances, an intention never fulfilled. A 
further Treatise on the Stile of Writs, ‘“‘ whereby,” as he 
promises with some assurance, “great Light will be given to 
the Art of Writing,” similarly never saw the light. 

This is not the place to follow the author as he sets forth 
step by step the various forms of deeds, beginning in the 
usual fashion with the simple moveable bond and proceeding 
to the more complicated and difficult writs, but, apart from 
the discussions directly cognate to the styles dealt with, the 
edition of 1752, which the present writer has chiefly read, 
contains a few notes of an historical character of very con- 
siderable interest, though probably not the work of Spotiswood 
himself. One of these notes deals with the origin of bills of 
exchange, attributing their invention to “the Jews who, 
being banished France for some enormous crimes charged 
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upon them, retired into Lombardy about the twelfth century 
and found Means to withdraw their Effects which they had 
lodged in the Hands of Friends by secret Letters and Bills 
conceived in short precise Terms like the modern Bills of 
Exchange. The Faction of the Gibellins being expelled 
Italy by the Guelphs, retired to Amsterdam, and used the 
same Means for the Recovery of their Effects in Italy as the 
Jews had done. Hence the Dutch Merchants took the hint 
of negotiating Bills of Exchange, and soon spread the practice 
through all Europe.” The early prominence of Holland in 
all commercial matters is also made the subject of comment 
by Spotiswood in his dissertation on Marine Insurance, where 
he says (p. 331) :— 

“This Branch of Business hath for some Time been practised by 
several of our Merchants, but the grand Mart for it is the City of 
Amsterdam. It is there not only the Dutch Traders insure their 
Vessels, but, what is infinitely more considerable, such are the Riches 
and Reputation of the Inhabitants, as to engage the Generality of 
Merchants of other Countries to prefer them to their own Countrymen, 
when it would be much easier for them to find Assurers at home, or in 
the Ports where the Vessels are laden. And although the Number of 
Insurers in that City is not reckoned above fifty or sixty Persons, yet 
their Wealth and Character is such that a Man never fails of an 
Assurer, be the Countries or Ports what they will, the Cargo ever so 
rich, or the Dangers ever so imminent.” 


A bond of cautionry for keeping of the peace, under pain 
of a penalty to be paid to the Clerk of the Court of Con- 
stabulary for the use and behoof of the Lord High Constable 
of Scotland, gives occasion for a most picturesque account of 
the duties which that important officer of state had to per- 
form on the day of riding the old Scots Parliament. He had 
first, we are told, to wait upon the High Commissioner in the 
morning at the Palace of Holyrood, and receive his orders. 
Next he “narrowly inspected all the Rooms under and above 
the Parliament House,” just as is still done, and has been 
done ever since the days of the Gunpowder Plot, at 
Westminster. This inspection completed, the Lord High 
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‘dressed himself in his Robes, and, having his Batton in his Hand, 
he seated himself in a Chair at the Entry of the Parliament-Close, at 
the Place where the Lady’s Steps formerly were, by the outmost of his 
Guards, and, as the Members alighted from their Horses, he rose from 
his Chair and saluted them, and recommended them to the Gentlemen 
of his Guard to be conducted to the Marishal’s Guard, for his Guards 
made a Lane from his Chair to the Door of the Parliament-House, and 
the Marishal’s Guards were all within the House, only, by ancient Cus- 
tom, the Constable was allowed six of his Guard within the House, 
When the Commissioner came, the Constable received him immediately 
upon his alighting from his Horse, and attended him to the Marishal’s 
Guards, and then both the Constable and Marishal convoyed him, 
bare-headed, to the Throne, and attended him in the same Manner in 
Return to his Horse, and rode with him in their Robes to the Palace, 
having Caps of {2.e., by] Permission on their Heads, the Constable 
being on his Right-Hand, and the Marishal on his left.” 


This verbal picture of a portion of the ancient ceremonial 
of the Scots Parliament forms an interesting companion to 
the well-known series of drawings of the Riding of the 
Parliament, by Mr. Chalmers, Herald Painter to James IL, 
the original of which is in the possession of the Faculty of 
Advocates. 

Another note in reference to the form of a receipt for 
annual-rent or interest under a heritable bond explains an 
early method of relieving the taxation of land. It appears 
that under a succession of temporary statutes in operation, 
prior to 1714, landed men in making payment of interest 
due under bonds over their estates were entitled to deduct 
under the name of “‘ Retention” a proportion of the interest, 
“in order to make the moneyed Part of the Nation bear 
a proportionable Charge of the Government with the landed 
Interest,” there being no income tax in those happy days. 

We do not find in Spotiswood’s Styles much of that, it 
must be confessed, rather irrelevant, Religion or Humanity 
which Dallas prides himself upon having introduced into his 
volume, but even Spotiswood occasionally abandoned the 
colourless formality appropriate to a disquisition on Convey- 
ancing, as, for example, when he indulges in an amusing 
little piece of cynicism in introducing the topic of Contracts 
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of Marriage. ‘“‘ This Contract,” he says, “‘ expresses the Con- 
ditions of Marriage, for, now-a-days, Interest has a greater 
Hand in making Marriages, than Love founded on a virtuous 
Friendship contracted by a long Acquaintance; and most 
Part of Men first satisfy themselves about the Estate and 
Fortune of the Party before they begin to love their Person.” 
But these extracts cannot be further pursued here. 

The three Scottish Style Writers who have been noticed 
in this and the preceding article—viz., Dallas, Spotiswood, 
and the anonymous author, commonly called Carruthers, 
form the most authentic sources for the history of the 
practice of Scots Conveyancing up to the appearance in 
1787-94 of the first edition of the “Juridical Styles,” of 
which they were the precursors, and which thereafter in its 
successive editions became and still remains the practitioners’ 
indispensable manual. When one compares the collections 
of styles given by the three old formalists with those in use 
at the present day, one cannot help being struck by the 
extent to which so slow-moving and conservative an art as 
that of the Conveyancer has undergone alteration in the 
time. Not only do the old volumes contain a large number 
of writs now entirely or practically unknown, but even in 
the case of writs which are in as common use now as then, 
the clauses of which they are composed have been largely 
altered and modified. Dallas, for example, devotes nearly 
a hundred pages to Gifts passing the Privy Seal; at the 
present day the dust upon the Privy Seal Register is rarely 
disturbed, save when a stray appointment to a Regius Pro- 
fessorship in one of our Universities or the like requires to 
be engrossed in it. Obsolete deeds abound throughout his 
work, while the slow attrition of usage and of statute has 
gradually altered almost beyond recognition the forms of 
those writs which still survive. ‘The Writers to the Signet 
used every year to be publicly called and commanded to 
keep the accustomed styles in the ease of the summonses 
which they expeded, being censurable if they did not do 
so [Stair, iv. 8, 32], but there was no such provision as 
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to the forms of conveyancing writs which custom alone 
controlled. 

In the preface to Carruthers’ Stiles an attempt is made 
to sketch out the evolution of our legal deeds. In the 
primitive, times when writing was still a novelty, shortness 
and simplicity would be the leading features of the few docu- 
ments then drawn, as indeed is seen to be the case with the 
very early Royal Charters which have come down to us. 
With the growth of population and consequently of conflict- 
ing interests, and with the increase of “ subtilty, deceit, and 
fraudful contrivances” which accompanied the progress of 
learning, “the matter of the transmission of rights . 
came to be clogged” with more solemnities and formalities 
and the number of writs to be vastly increased, these writs 
“containing,” in Carruthers’ words, “many more particular 
clauses and provisions as debates did thereupon arise, and 
which is still increased by the multitude of those that attend 
Courts and apply themselves as Writers for their subsistence 
(surely a very familiar present-day note is struck here!) ; 
many of whose covetousness of gain, deceit in contrivance 
and ignorance in drawing of writs, both beget law suits and 
pleas, and occasion the lengthening of writs with so many 
clauses unknown in former times, if not superfluous.” — It 
was natural that the cautious conveyancer in drafting bonds 
in his clients’ favour should successively introduce clauses 
framed to exclude every new and ingenious defence on the 
debtor’s part which the Court upheld, and should stipulate 
for every advantage that could conceivably benefit his client. 

Another cause which undoubtedly tended in the direction 
of unduly complicating deeds was the great influence of the 
Roman Law, provisions from which were constantly engrafted 
into our native forms, frequently with scant appropriateness, 
and more with a view to displaying the draftsman’s erudition 
(and increasing his fees) than to really aiding the security of 
clients. From this elaboration and cumbrousness a common- 
sense re-action in the direction of brevity was inevitable. 
Exotic clauses, adopted from Rome, such as that renouncing 
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the exception of non-numerate money, so familiar in early 
bonds, atrophied and dropped off from sheer uselessness. 
Lengthy clauses providing for every possible contingency, 
however remote, were generalised and shortened. Then 
useful clauses whose value and effect had been explicated by 
a long train of judicial decisions, gradually crystallised into 
permanent shapes. ‘The next step was to provide short 
statutory forms of those clauses whose usefulness had been 
tested by experience, and to declare these abbreviated clauses 
to have the same meaning and effect as the longer ones for 
which they were substituted. This method proved most 
successful, with the result that a very large amount of modern 
conveyancing is conducted by means of brief clauses which are 
really clauses of reference to the statutes where their meaning 
is set forth at length. 

There could be no better illustration of this process of 
evolution than the familiar clause of registration. You find 
it in the earliest instances in the form of a clause of consent 
by the debtor in a bond to decree going out against him in 
default of payment in the Court whose jurisdiction he pro- 
rogates, with a renunciation of all defences which he might 
be able to plead to an action by the creditor for payment. 
The bond for £40,000 which James I. of Scotland granted in 
1424 to Henry VI. in consideration of his being allowed to 
return to his native kingdom contains a capital example of 
such a clause, extending to quite an extraordinary length 
and renouncing every conceivable exception, even including 
that of the vintage holidays, which was perhaps after all not 
quite so inappropriate as Ross, who quotes the bond at length 
(i. p. 27) would make out, seeing that it was the Papal 
jurisdiction which was prorogated. Next you have the 
clause as in Dallas, Carruthers, and Spotiswood, by whose 
time the mere consent to registration in the Books of 
the Court to which submission was made had come to 
take the place of the more indirect method of the debtor's 
consenting to a decree being pronounced against him, the 
result being of course the same, as all decrees of a Court 
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were necessarily recorded in its books. An example in 
Carruthers’ book narrates all the Courts of Record in whose 
books registration was then competent, from the Court of 
Session to the Burgh Court, and declares that registration in 
the books of any one of them is to have the strength of a decree 
thereof. Then in 1849 the first instalment of conveyancing by 
reference is introduced, and a short statutory clause of half-a- 
dozen words takes the place of the previous lengthy form, 
while it is provided that its implicit import is to be just the 
same as what the long clause explicitly stated. 

But this line of discussion cannot be further carried out 
here. Enough has been said to indicate broadly how our 
conveyancing system has passed in its several stages from 
an inadequate simplicity to an over-anxious complexity and 
finally to its present more or less satisfactory concision 
ensuring accuracy and completeness without a too great 
redundancy. ‘There is no art to the intelligent and skilful 
practice of which a knowledge of its past history and former 
methods is more essential than that of the conveyancer, and 
from no source can more useful light be thrown upon the 
course of development of our Scottish conveyancing than 
from the works of the old Style Writers. 


H. P. Macmiuuan. 





IRREVOCABLE ‘TRUSTS. 


N°? one while retaining any interest in property can 
protect that interest from the just demands of his 
creditors, A proprietor may reduce himself to a life-renter, 
but to do so he must divest himself absolutely of the fee. 
This may be done, either by direct disposition to the bene- 
ficiary, see Houlditch, 9 D. 1204; or, as is now more usual, 
by the interposition of a trust. But trusts are frequently 
constituted for the purpose not of alienation but of manage- 
ment, in which case the trustee is deprived not of the radical 
right, but only of the ex facie title to the property, which 
continues liable for his debts and deeds (see e.g., Watt, 24 R. 
330, Lord Trayner, at p. 341). In the case of purely testa- 
mentary trusts, also, no question of revocation can properly 
arise, for to raise such a question there must first have been 
delivery to the trustees (see eg., Lord Watson in Mackie, 
11 R. (H.L.) at p. 18). A testamentary settlement is, of 
course, revocable at any time by the granter, but the trust is 
never constituted till his death. Frequently, however, 
directions of a testamentary nature as to the disposal of the 
fee, are tacked on to trusts primarily for administration, 
so that the deed constituting the trust closely resembles 
in form an irrevocable inter vivos trust-deed. In these 
circumstances the rival interests of the ultimate benefici- 
aries under the trust on the one hand, and of the truster, 
when desirous to rid himself of the restrictions of trust 
management, or of his creditors, on the other, have given rise to 
questions of considerable nicety as to the revocability of trusts. 
The forms of trusts under which these questions arise, 
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fall into two principal groups: gratuitous unilateral iter 
vivos trusts, and marriage-contract trusts. The former 
illustrate more purely the criteria of revocable or irrevoc- 
able trusts, as such; the latter are affected by the element 
of contract involved, as well as by certain artificial rules 
introduced from motives of" policy. 

As may be gathered from what has been already said, the 

criterion of revocability or irrevocability of a trust is to be 
sought, not in its form, but in its purpose. In each case the 
decision must turn on the intention of the truster, as 
gathered by construction of the deed in question. But 
to one rule the truster’s intention must in all cases be 
subject. No one can constitute an irrevocable trust 
for himself in life-rent, and a person not in existence in 
fee. Wherever an irrevocable trust has been held 
be constituted, the existence of a beneficiary capable 
preferring a jus quesitum has been a circumstance 
moment in the decision. In the recent case of Shedden 
(1895, 23 R. 228) the deed bore to be “a present convey- 
ance of the fee to trustees for persons named” (L.P., 
p. 231); and in Turnbull (1 W. and 8. 80)(a) the same 
ratio is expressed in the opinion of Lord Gifford. “I 
have before stated,” he said, “that the Lord Justice- 
Clerk and the other judges were clearly of opinion that if 
the truster had vested the fee nomiatim in the children by 
immediate disposition, that would have been a good disposi- 
tion by her.” Having explained that their difficulty arose 
on the construction of the trust-deed, he proceeded, “ . 
It does appear to me that under the first trust-deed the fee is 
well vested in the trustees, but vested in them in trust for 
Mrs. Turnbull and her husband for life, giving a vested 
interest in the children in fee in the residue, and subject to 
the other trusts of that trust-deed.” 

But all cases and dicta in this sense can only show 
that an irrevocable trust may be constituted in favour of 





(a) See also Scots Revised Reports, iv. 484. 
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an existent beneficiary. The rule, being exclusive, can only 
be demonstrated by those cases in which, for want of any- 
one to take a right under it, the trust was held to be revo- 
cable. Of these the most recent is that of Watt (1897, 24 R. 
330). On the day before her marriage, and on the narrative 
of her intended marriage, a lady conveyed certain funds to 
trustees for the purposes—(2) of payment to her during her 
life, and after her death to her husband, if he should survive 
her, of the income; (8) after the death of her husband and 
herself for behoof of the children of the marriage. Before 
any children were born of the marriage the truster recalled 
the deed, and sought to have it declared that she had com- 
petently done so. The case was complicated by an argu- 
ment that the deed was equivalent to a marriage-contract ; 
but this contention having been rejected, it was held by a 
Court of seven judges that the deed, considered as a volun- 
tary deed of trust, was revocable, the condition of the 
case being that there were no beneficiaries in existence other 
than the spouses (Lord M‘Laren, p. 339; Lord Trayner, 
p. 841). In this respect the case follows the earlier deci- 
sions of Murison (16 D. 529) and Mackenzie (5 R. 1027), 
which it closely resembles in the following essential points— 
(1) the deed in question was unilateral ; (2) it was granted 
shortly before marriage; (3) it purported to give the 
fee to the children of the marriage; and (4) it was recalled 
before the birth of a child. The value of Murison’s case asa 
precedent has been somewhat impaired through some of the 
judges in the Inner House having apparently put their de- 
cision on the rather anomalous ground that the deed, in all 
respects formally regular, was not “deliberate.” But Lord 
Cockburn and the Lord Ordinary (Lord Rutherfurd) based 
their opinions on the rule that, as it gave no right—Lord 
Cockburn says no vested right — to anyone, it might be 
recalled at will. In the latter case Lord Justice-Clerk 
Moncreiff said: “I am of opinion that this deed when 
executed was entirely gratuitous and revocable, and created 
no jus credit: present or future in anyone.” The latter 
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part of this sentence gives a very precise statement of what 
in this respect is actually required for the constitution of an 
irrevocable trust. The use of the word “vested” in the 
leading judgment of Lord Gifford in Turnbull’s case, as in 
that of Lord Cockburn, might lead to the conclusion 
that a vested right must be given. ‘This, however, is 
not so, nor is it a just inference from the judgment of 
Lord Gifford. His words were “a vested interest in the 
children . . . subject to the other trusts of that trust-deed.” 
Now the ultimate direction in the trust-deed was to hold for 
the children in question (who happened to be two daughters), 
and the survivor and the issue of the predeceaser, whom all 
failing for their brother, whom all failing for the truster’s 
heirs whomsoever. From this it is evident that both when 
the deed was delivered and when the question was raised, 
which was during the existence of the marriage, these 
daughters would have no more than a contingent right, and 
when the Lord Chancellor spoke of a vested right, he meant, 
as he easily might, (though at that time the idea was un- 
familiar in Scotland), a right vested subject to divestiture. 
Certainly the law as now ascertained by decision is entirely 
consistent with this interpretation. In the cases of Robertson 
(19 R. 849) and Murray (22 R. 927), the argument 
that a vested right was necessary was expressly repelled. 
In Murray’s case (at p. 989), Lord Kinnear said: ‘‘ The fee 
could not be vested during the granter’s life in all or any of 
the persons whom the granter intended to benefit, because it 
could not be known till her death which of them, if any, 
would survive to take. But it was vested in trustees for the 
protection of contingent interests, and so long as it was pos- 
sible that beneficiaries might survive to exclude the heirs and 
assignees of the granter, the trustees were. bound to hold 
against the granter herself; and, therefore, if there had been 
no authority on the question, I should have agreed with Lord 
M‘Laren. But the point arose in Turnbulls v. Tawse, when 
the trust was in similar terms for the benefit of persons whose 
interests were contingent on survivance.” 
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Before, then, a trust-deed can be construed as irrevocable, 
it must confer on some actual person not merely a hope of 
succession, but a right; but that right may be either 
vested or contingent. 

It is a further question, as yet undecided, whether a trust 
is essentially and permanently revocable, if when the deed 
is delivered there is no beneficiary answering to the destina- 
tion, or may be rendered irrevocable by the coming into 
existence of a beneficiary. Lord Kincairney in a recent case 
indicated an opinion in favour of the former alternative 
(Byres, 23 R. at p. 335). In the case of Mackenze, 
already referred to, the deed in question was revoked by the 
granter before the birth of a child, so that, though the action 
to have it declared revocable was not raised till after, this 
question did not need to be decided. In his opinion, Lord 
Justice-Clerk Moncreiff said, “As far as I see, I should not 
have been prepared to hold that the birth of a child would 
have barred revocation ;” but Lord Ormidale referred to the 
question as a moot point (5 R. at p. 1035). While no 
definite rule can be stated on this point, it is clear that 
where a trust is conceived in favour of beneficiaries not in 
existence at the delivery of the deed, this will be pro tanto 
a reason for construing the purpose as testamentary. 

Beyond what has been already said there is no definite, 
invariable rule, under which these cases may be classified. 
The other rules deducible from the cases are merely canons 
of construction, or presumptions arising from various circum- 
stances disclosed by the deed, from which in cases of 
difticulty the truster’s intention may be inferred, but which 
must always give way to any more explicit declaration of 
that intention. 

A consideration, to which in the older cases great weight 
was given, is that of the nature of the estate put under 
trust. If some special estate or fund, or at most the truster’s 
estate as at the date of the deed, was conveyed, this was 
held to favour irrevocability ; while a conveyance of estate 
as at death might almost have been said to preclude that con- 
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struction. This is strongly brought out, in the opinion of 
Lord President Inglis, in the case of Spalding’s Trustees 
(1874, 2 R. 237), in which he reviewed the cases up to that 
date. This case was decided on reasons apart from the 
present discussion, but, in the opinion of the Lord President, 
should have been decided in an opposite sense, on account of 
the existence of a trust, which in his view was irrevocable. 
In the beginning of his opinion he said, “1t was contended 
that the meaning of the clause was to convey the estate as it 
stood at the time of his death, but I do not so receive the 
words, because they are ‘belonging to me,’ not ‘ which shall 
belong to me at the time of my death.’” Then, classifying 
the cases, he put on one side Leckie (1776, M. 11531), 
Turnbull (supra), and Smitton (1839, 2 D. 225), and on the 
other, Somerville (May 18, 1819, F.C.). In the former cases 
the trust in question was held irrevocable ; and not only was 
the estate in fact of limited extent, but, as the Lord 
President showed, this fact was a preponderating factor in the 
decisions, The ratio in Leckie was particularly clear, for 
under a conveyance of heritage by particular description, and 
of all moveables as at death, the former was held to be 
secured, and the latter to be subject to a subsequent 
testamentary deed. In Somerville the deed proceeded on a 
narrative of the truster, “being resolved to execute a settle- 
ment of his affairs,” and conveyed all property belonging or 
due to him at the date of his death, and in particular certain 
specified subjects. It was held that this was a general 
testamentary settlement comprehending the particular sub- 
jects, and that the trust was revocable. Then, in the recent 
case of Lobertson (already mentioned), this consideration was 
taken into account both in the Outer and in the Inner House, 
and in that of Murray (supra), though not mentioned in 
the Inner House, it was relied on by the Lord Ordinary 
in the judgment upheld (22 R. at p. 934; of Foucart, 
O.H. 1896, 4 S.L.T. No. 304). It is to be observed 
that the cases of Forrest (1876, 4 R. 22) and Byres Trs. 
(supra) are in no way conflicting, for the rule is not that 
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a trust conveyance of definite property is necessarily irre- 
vocable. Not only is this distinction well founded in 
authority, but it seems admirably consistent with principle. 
The reasoning of Lord Gifford in Turnbull’s case, for 
example, on the rule of the existent beneficiary, from which 
an excerpt has been given above, seems to rest on the prin- 
ciple that a trust to be irrevocable must protect rights 
capable of being directly granted by irrevocable deed ; and 
conversely, that a gift of property, which at the time of 
making the gift could not be the subject of direct disposition, 
cannot be rendered irrevocable by interposition of a trust. 
Now this principle would demand not only that the granters 
be capable of taking, but that the property be capable of 
being conveyed. But while it is a definite rule that no 
trust can be irrevocable unless in favour of an existent 
beneficiary, there is at most but a presumption in favour of 
revocability from the fact that property as at death is 
conveyed; and for this reason, that in the first case the 
competency of the truster’s intention is judged by an ex- 
ternal circumstance, in the second it must be a question 
of construction whether the deed is essentially a testament- 
ary settlement, or is an iter vivos conveyance with a 
disposition mortis causa added. This is illustrated by the 
contrast between the old cases of Leckie and Somerville, 
and is further emphasised by two late cases. Firstly, in 
Wyllie’s Tis. (1891, 10 R. 1121), it was decided that even 
where there was no separate special conveyance, as in Leckie, 
the words “all property now belonging or which shall belong 
to me at the date of my decease,” may be construed to import 
two conveyances, one absolute, of the property belonging to 
the granter of the deed at the date of its delivery, and the 
other ambulatory, of the property which should be his at death. 
Then in the case of Shedden (1895, 23 R. 228, cf. Foucart, 
1896, 4 S.L.T. No. 304), in which the truster conveyed certain 
specified heritable subjects, and also the whole estate “ belong- 
ing to her, or which should belong to her at the time of her 
death,” the trust was held in general terms to be irrevocable. 
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In the recent case of Byres—a case of revocable trust— 
the discussion turned greatly on two characteristics of 
irrevocable trusts which were wanting in the deed before 
the Court. The first was a direction to the trustees to hold 
the estate for certain beneficiaries in fee subject to the life 
interest of the granter; the second was a declaration that 
the rights given by the deed are irrevocable (Lord M‘Laren, 
at p. 837). The second of these was principally relied on 
as differentiating the case before the Court from. that of 
Murray (cit.). In that case a certain sum of money was 
conveyed to trustees under delivered deed for the following 
purposes—(1) payment of an annuity to the truster; (2) 
payment after the truster’s death to certain persons named. 
This trust was held to be irrevocable. In Byres’ case the 
truster appointed certain persons managers of her affairs, and 
made over to them her whole property—as at the date of 
the deed, but not as at her death—for these purposes—(1) pay- 
ment of the free income to her; (2) conveyance of her estate 
after her death to certain persons named. This trust was held 
to be merely administrative; but notwithstanding such a 
specialty as the appointment of trustees to manage her own 
affairs, the close resemblance to Murray’s case could not well 
escape comment. It was, however, pointed out that in the 
earlier case there had been an express declaration that the 
trust was irrevocable. Lord Kinnear, who took occasion 
throughout his judgment strongly to emphasise the doctrine 
that these cases must be decided on construction of the 
particular deed, observed that in cases where the only ques- 
tion is “ whether it is the intention of the truster to make an 
absolute gift, such a clause may be a material element for 
consideration on the construction of the deed” (23 R. at p. 
339; cf. Lord Kyllachy in Foucart, cit.). It is at least 
noteworthy that while there was such a clause in the deed 
discussed in Murray, it was not commented on in the Inner 
House. Though mentioned among other circumstances in 
cases as far separated in time as Smitton (2 D. at p. 301) 
and Foucart (cit.), this point does not bulk very largely 
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throughout the decisions. In two of the earliest cases on 
marriage-contract trusts several of the judges attributed 
importance to a clause declaring the deeds irrevocable 
(Torry Anderson, 15 8. 10738; Pringle, 8 M. 622). 
But a similar conclusion was reached in a subsequent case 
without such a clause (Hope, 8 M. 699; see Lord Deas 
in Menzies, 2 R. at pp. 512 and 515, and in Ramsay, 10 M. 
at p. 130). Such clauses, indeed, are rather misleading, 
because, while they seem to offer an easy way out of all 
difficulties, it is apparent from the opinions above referred to 
that for the clause to be of service the tenour of the deed 
must be consistent with it; in effect, that such a clause will 
not override the rule of intention, but can at most aid the 
discovery of the intention. 

The first characteristic of an irrevocable trust mentioned 
by Lord M‘Laren in Byres’ case was that the primary purpose 
should be to hold for the fiars, though subject to the granter’s 
liferent. To this he opposed the class of trust whose primary 
purpose is administration for the granter’s own benefit. Now 
this distinction, most comprehensive in its application, would 
be most conclusive in its results if only there were some species 
verborum essential to the settlement of a fee subject to a life- 
rent. But this is just the sort of point which at once raises the 
question of intention. Yet, though it be only another way of 
putting that question, it is a way which is most useful in 
construction as concentrating attention on the legal question 
as to which alone the granter’s intention is relevant to the 
enquiry. In practically all these cases there is much to be 
said for various inconsistent purposes, the granter’s intention 
most probably not having been quite consistent and clear in 
his own mind. But the only question to be answered is, 
whether the primary purpose of the trust is administra- 
tion for the granter or protection for the grantee? The 
two most recent cases offer fairly clear types of the two 
classes. The case of Shedden was peculiarly favourable 
to irrevocability. ‘The trustees were directed to hold 
certain subjects for the granter in liferent, and “second, 
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for behoof of A and B and their respective heirs in fee.” 
The contrast offered to this by Byres’ Trustees’ case may 
be seen from the summary of its purposes given above. 
Behind the first case stands Leckie (cit.), where there was a 
registered disposition in favour of the granter in liferent and 
certain persons in fee; Zurnbull (cit.), where it was the 
declared purpose of the trust that the subjects should he 
“effectually secured” to the beneficiaries ; Smitton (1839, 
2 D. 225), where the object of granting the deed was to 
supply the place of a marriage-contract, and the purposes 
were consistent therewith ; Murray (cit.), in many respects a 
doubtful case, but in which the trust was expressly declared 
irrevocable. Behind the second is Somerville (cit.), where a 
disposition of the whole estate was made for the purpose of 
making a settlement ; and orrest (cit.), where the rights of 
the prospective fiars were so little protected that the trustees 
were not to take possession till after the granter’s death. 

It has several times been laid down that if a truster be 
divested, he has no right to recall the trust merely because 
the trustees have a discretion to increase his provision out of 
capital (Shedden, cit.; Lord Kinnear in Murray, 22 R. at 
p. 938). In view of this, the case of Fowler (25 R. 1034) 
is remarkable. That was a case under a marriage-contract 
whose binding nature was not impugned. But the contract 
contained a clause to the effect that during the marriage the 
trustees should be bound at the wife’s written request to pay 
to her “for the purpose of purchasing a dwelling-house or 
residence for herself and her said intended husband and 
their family or for any other purpose, such amount of the 
trust-funds as shall be specified in such writing.” The Court 
interpreted this to mean that she could call up the whole 
estate settled by her; but Lord Moncreiff dissented, holding 
that she was entitled to demand only what might be necessary 
for purposes cognate to those mentioned. 

When an inter vivos trust is constituted for matrimonial 
purposes these rules of construction suffer various modifica- 
tions. Whether certain forms of deed can be construed 
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as marriage-contracts, has been made a question in several 
cases. Of the obligatory and irrevocable nature of an ante- 
nuptial contract there is no room for doubt; but a post- 
nuptial settlement admittedly is less onerous, and in certain 
aspects is no substitute for an antenuptial contract. On 
this account it has been attempted to treat such contracts as 
equivalent in a question of revocability to a voluntary trust. 
But it may now be considered settled that while in a question 
with creditors it may be right to do so, mtra familiam 
they have all the force of antenuptial contracts (Peddie, 
18 R. 491; Allan, 8 M. 34). A unilateral deed may be 
so referred to in a marriage-contract as to become part of 
it (Wilhamson, 17 R. 927). If both parties sign a deed 
executed entuitu matrimonu, it is regarded as contractual 
though one of them neither takes any right under it nor 
contributes to the fund (Mackie, 10 R. 746, rev. 11 R. (H.L.) 
10; and see Lord Stormonth Darling in Watt, 1897, 
24 R. 330 at p. 382). In the case of Mackie the husband, 
by his consent, resigned his jus maritz, a point to be noticed 
in view of the ratio of Watt (cit.). In the last named case 
a lady, by unilateral deed executed on the day before her 
marriage, and on the narrative that in view of her intended 
marriage she wished to make certain provisions, conveyed 
certain funds to trustees, (2) for payment to her and, 
should he survive, to her husband of the income as an 
alimentary liferent; (3) after the death of the survivor 
for behoof of the children of the marriage; and for 
certain other purposes. This deed was held by Lord 
Stormonth Darling to be irrevocable as a matrimonial 
provision, a decision which certainly seems consistent alike 
with the considerations and with the purposes of the deed. 
But in the Inner House it was held revocable, on the 
grounds that it was not contractual, and that the husband’s 
jus mariti could not be excluded without his consent. 
The reasoning for the second of these propositions is not 
convincing. The case of M‘Dougall (6 R. 1089) referred 
to in the judgment, decided only that the husband can by 
VOL, XI.—NO. 1. F 
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consent renounce his marital rights. Supposing that a woman, 
before she had any immediate intention of marriage, com- 
petently put any part of her funds under irrevocable trust, 
would her subsequent marriage defeat the trust? Would 
not the answer to any claim by the husband be that the 
trust-funds did not truly belong to the wife at her marriage 
(Bell, Prin. 1548), and that the life-rent, if alimentary, 
was only in the position of a life-rent provided to her bya 
third party (Bell, Prin. 1562)? Now, apart from an allega- 
tion of bad faith (Bell, Prin. 1551), which was not made, 
there is no distinction between the case in question and that 
supposed. In so far as the case of Watt decided that the 
trust was revocable, because unilateral and voluntary, the 
decision is supported by the cases of Murison and Mac- 
kenze (cit.). In the first of these cases the terms of the 
deed, as in Watt, did afford ground for the contention that 
the deed had been executed intuitu matrimoni; but the 
grounds of decision were rather vacillating. In Mackenze, 
on the contrary, there was little beyond the fact that the 
truster was engaged to be married when she executed the 
deed to connect it with the marriage, and all the judges 
who held it revocable, did so on the ground that it was not 
intended to create a matrimonial trust. Of course the 
question whether a deed has been granted in view of 
marriage must be one of intention in each case; but from 
the words cited above it is difficult to hold that the deed in 


Watt (cf. L. M‘Laren, 24 R. at p. 335) was not so granted, 


nor does the judgment appear to have gone on that ground. 
On this account the case is hardly reconcilable with that of 
Low (5 R. 185), in which a gratuitous provision by uni- 
lateral deed made by a husband in favour of his wife in 
ease of her survival in life-rent, and of his children in fee, was 
found to be irrevocable at the granter’s instance, though 
with the wife’s consent and before the birth of children. In 
this case no difficulty seems to have arisen on the question 
of form. But, if it is competent for a husband to make a 
matrimonial provision by unilateral deed, it seems, by parity 
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of reasoning, legally possible that a wife should be enabled 
to protect her estate in the same way. 

A marriage trust-deed may comprehend provisions 
which are —(1) Testamentary, (2) contractual, and (3) 
properly matrimonial. The first, like other testamentary 
gifts, are ambulatory. The second, which generally take 
the form of provisions to the kin of either or both of the 
spouses, are contractual as between the spouses, and there- 
fore cannot be recalled by one alone, but they confer no 
right on the prospective beneficiaries (Fergusson’s “ Cur. 
Bonis,” 20 R. 835). The third, the provisions to the 
spouses and children, are more than contractual, for they are 
irrevocable by both or either of the spouses, and superior to 
the claims of their creditors (Fraser on ‘“ Husband and 
Wife,” ii, 1847, 1483; Lord M‘Laren in Watt, 24 R. at 
p. 835). It is in connection with these purposes that the 
chief distinctions between matrimonial and unilateral trusts 
emerge. In the first place, the trust becomes irrevocable on 
marriage, although there are no existent beneficiaries in fee. 
“Had this deed been an antenuptial contract of marriage,” 
said Lord Gifford in Mackenze’s case (5 R. at p. 10387) 
“... [think there would have been no room for question. 
Such a deed would have become irrevocable by the mere fact 
of marriage following upon it, . . . whether there was issue 
of the marriage or not.” 

Again, provisions conceived in identical terms may have 
very different force and effect according as they are in 
favour of wife or of children, and as the marriage is existent 
or dissolved. In Menzies the Lord Justice-Clerk (2 R. at p. 
511) laid it down as a “‘general principle . . . that rights 
intended to be secured to a wife by her antenuptial contract, 


and vested in trust for that purpose cannot be abandoned or 
renounced by her while the marriage subsists. What she may 
do on the dissolution of the marriage is a different matter. 
She is then a free agent.” This was the ratio of the recent 
case of Ker's Trustees (23 R. 317), in which both the 
spouses and the children of the marriage, who were all 
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sui guris, sought during the marriage to recall a trust, 
one of whose purposes was to provide an annuity—not 
alimentary —to the wife in case of her survivance. Lord 
Trayner, who delivered the leading opinion, said : “‘ Her right 
of liferent is a marriage-contract provision, which, stante 
matrimonio, she can neither alienate nor discharge.” In this 
case it was further held that an annuity from an insurance 
company, (1) because it did not give so high a security, 
and (2) because it was readily alienable, could not be 
accepted as a substitute for a trust-provision. It is a general 
rule that an alimentary liferent cannot be discharged by 
arrangement between the liferenter and the fiar (Hughes, 19 
R. (H.L.) 33, cf: Murray, 22 R. 941); but, subject to this, a 
wife may renounce her liferent after the dissolution of the 
marriage, that is, she is in the same position as any other 
liferenter (Pretty, 1854, 16 D. 667, cf M‘Murdo’s Trustees, 
34 S.L.R. 339). Children, on the other hand, may 
renounce provisions to which they have a vested right (ef. 
Hughes, cit.), not only after the dissolution of the marriage 
(Neish’s Trustees, 24 R. 306), but during its continuance 
(Bell, Lect. 11. 906). Thus it appears that no matri- 
monial provisions can be revoked at the granter’s own 
hand; but further, that during the marriage those in 
favour of the wife cannot be renounced by her, whether 
they proceed from her husband (Ker’s Trustees, cit.) or 
from herself (Menzies, cit.). That is to say, as regards 
provisions made by the wife herself, she cannot renounce 


the protection of the trust so as to receive her capital into’ 


her own hands. The doctrine laid down in these cases was 
very seriously criticised by Lord Fraser (“‘ Husband and Wife,” 
ii, pp. 1489-1496) as unfounded in principle and incon- 
venient in practice. That it is a distinct exception to the 
general law of trusts is undeniable, but it has been confirmed 
by repeated decisions. Lord M‘Laren (‘Wills and Successions,’ 
I. 428) says that “the unique case or condition in which 
revocation of the wife’s interest has been held competent, 
is that of an estate held in trust for the wife in fee, and in 
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which the husband either never had, or has ceased to have, a 
life interest.” The first case is illustrated by Newlands (9 R. 
1104) and Laidlaws (11 R. 481); the second by Ramsay 
(1871, 10 M. 120). Even if a case were again to arise in 
which the only matrimonial purpose, if it may be so called, 
should be the sequestration of some portion of the wife’s 
estate for the purpose of preserving it for her in case of her 
being left a widow, or for her heirs—and this is the strongest 
case for the application of the rule embodied in these cases-— 
itmay be doubted if the exception would be admitted. With- 
out taking account of the movement of the decisions, it is 
very questionable if these decisions are consistent with the 
leading decision of Torry Anderson (1837, 15, Sh. 1073), the 
circumstances and ratio of which are thus shortly put by 
Lord Meadowbank: “The sole object of the pursuer was 
the exclusion of the husband’s jus mariti, and she and 
her friends are not satisfied with the usual clause to this 
effect, but constitute a trust which is declared in express 
terms to be irrevocable.” The next case, that of Pringle 
(8 M. 622), was decided on similar grounds. The trust 
was constituted by the wife for herself and her husband 
in liferent and the heirs of her body in fee, and Lord Deas 
in bis opinion adverted to the rights of possible children ; 
but Lord Justice-Clerk Patton and Lord Cowan, expressly 
without reference to the rights of issue, held the trust 
irrevocable as a protection to the wife against the influence 
of the husband. In the next case, that of Hope (8 M. 699), 
the circumstances were more complicated, but the decision 
went on the principle that the securing of a wife’s matrimonial 
provisions is sufficient reason for holding the trust irrevocable 
during marriage. On the first two of these decisions it may be 
observed that the judges relied largely on a clause declaratory 
of irrevocability, and on all of them, that they were far from 
unanimous, and have been the subject of some criticism (see 
eg. Ramsay, 10 M. at p. 127; Fraser on “ Husband and 
Wife,” cat.). But they were followed by the unanimous 
decision of seven judges in the case of Menzies, in which 
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the question was sharply raised and decided in the most 
absolute terms. True, this case was followed by those of 
Newland’s and Laidlaw’s, but to say that these cases were 
differentiated from Menzies is only to say that they were not 
recognised to be ruled by Yorry Anderson. There is a 
dictum of the late Lord .President’s in Higginbotham’s 
Trustees (13 R. 1016) which at first sight supports the 
case of Ramsay. He says: “In so far as the fund is not 
directed to be so applied ”—.e., to a marriage-contract. pur- 
pose—‘‘she remains absolute owner, the conveyance being 
only a burden upon her right. That was the principle which 
was given effect to in the case of Ramsay, and still more 
clearly in the case of Laidlaw v. Newlands.” But the 
question in the case of Higginbotham’s Trustees was whether, 
when the fee of a fund was given by marriage-contract to the 
children of the marriage, and no disposal was made of the 
liferent during the marriage, it followed the fee or remained 
with the granter. The decision was that it belonged to the 
granter, on the ground that, subject to the trust, the radical 
right remained in her. But that does not seem to be the full 
effect of Ramsay; for it might very well be that the radical 
right remained to the effect, for example, of enabling the 
granter to make a testamentary settlement in failure of the 
trust purposes, and yet that the protection of the trust could 
not be withdrawn. While the cases of Ramsay and New- 
lands are not directly overruled, it will remain a point of 
prudence that marriage-contract trustees should be directed 
to hold the wife’s funds for her maintenance in case of her 
surviving her husband and for her children. But having 
regard, not only to the decision in Ker’s Trustees, but to 
the broad grounds on which it was rested, it is at 
least highly improbable that, in the absence of very precise 
stipulations, any funds which have come under control of a 
marriage-trust for behoof of the wife would now be permitted 
to be recalled during the marriage. 
A. M. HamI.ron. 
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TENURE BY KNIGHT-SERVICE IN SCOTLAND. 
I. 


EUDAL ‘Tenures have in England a high degree of 
the picturesque attaching to them, their romantic and 
whimsical side (burlesqued by Bacon and others in the Gesta 
Grayorum of 1594) predominating in the quaint compilation 
of Thomas Blount. Of course they carry matter for graver 
purpose than the selection of jocularities, and claim a seriously 
historic study not yet taken in hand for Scotland. Though 
we cannot match English eccentricities of service, such as the 
garlanding of the Virgin, the paternoster for the souls of 
kings, or the champion’s challenge at the coronation, we can 
at least show such holdings as a barony for a mass, broad 
acres for two blasts of a hunting-horn, a carucate for supply- 
ing cheese to the king’s army, or ten merklands for handling 
a currycomb, That paucity of material, which is the first 
condition of most work in Scottish history, obtains here also : 
the records of tenures are very inadequate. Not until the 
reign of Robert the Bruce is there any considerable body of 
lay documents, and many of the best of Bruce’s charters are 
still unprinted. Already, long before he came to the unsettled 
throne, it had become too customary to refrain from stating 
the actual duties of the vassal, and to be content with refer- 
ences, now so tantalising, to “ services due and wont.” 
Moreover, a system hardly ever sums itself up in one 
deed. The cord holding society together from the twelfth to 
the fourteenth century had many strands, by far the strongest 
of which was the military, on which land tenure mainly de- 
pended. The Anglo-Norman settlement of Scotland took its 
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central characteristics from the policy of David I., and much 
resembled the Norman occupation of England under William 
the Conqueror less than a century before. In degree these 
two immigrations differed materially: in kind they were 
alike :—under each a new race with a new tenure took pos- 
session and held immediately from the Crown. The tale of 
the Moothill of Seone, and of Maleolm MacKenneth’s lavish 
grant of all his lands save that royal seat, although it carries 
on its face every quality of fiction as to time, person, cause, 
and circumstance, is yet one of those falsehoods in fact which 
symbolise a great general truth. The feudal kings not only 
gave away, as from demesne, a very large part of the soil, 
but their advent revolutionised tenure. Fordun, in his men- 
tion of tenures (Book iv. ch. 48), strangely passes by the 
chief and most dignified of them all—an omission which, in 
spite of the time-limits of his narrative, must surprise the 
critic. That he should not have named knight-service, 
however, is perhaps one degree less astonishing than that 
Professor Cosmo Innes should have roundly declared that in 
Scotland ‘‘ we had no tenures by sergeanty.” Broadly speak- 
ing, knight-service, as illustrated in English record, repre- 
sented the supply of armoured horsemen on armoured horses ; 
the sergeant, on the other hand, was typically an archer or 
spearman on foot, or a cavalry soldier whose mount was not 
a barbed or armoured steed. Such at least was the under- 
standing at the end of the thirteenth century (a), although 
the changing requirements of warfare tended to some con- 
fusion between military services, and there were sergeanties 
of a different order as well. Upon distinctions so simple 
were founded divergences of tenure, leading to important 
differences of status and responsibility. 

Scrutiny of the tenurial system may best begin with a 
suggestion that in the past the connection between tenure 
and public institutions, such as the barony, the county, the 
county castle, and the burgh, has somehow failed to make 





(a) Palgrave’s “ Documents and Records,” 209-231. 
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itself felt as of the first order of importance. When, in so 
many instances, the sheriff of the county is found to be 
also charged with the castle, when that castle is styled the 
castle of the county, when the sheriff is the king’s receiver, 
when grain or annual-rents due to the Crown are payable 
at the county town, when the close relation between castle 
and burgh is seen, and when even burgh courts sit in 
the castle or on the castle-mound, the inferences about the 
castle as a great centre of institutional evolution may carry 
us far. ‘This association holds in tenures, so many of which 
radiate from the defence of the castle as a primary character- 
istic. arliest as a duty of actual service by the military 
tenants of the Crown, afterwards as a payment in its place, 
this important function looms so large through the haze of 
baronial origins that it arrests enquiry. Leaving aside 
matters so important as suit, aids, forfeiture, wardship, and 
relief, we pass to other select features of the feudal bond. 
CASTLE-WARD, l'eRM OF Duty, Fortnsrc SERVICE, and HOMAGE 
AND Frauty will be touched on, while Hisrortc TENURES, 
chiefly of baronies, and pseudo-tenures of ScoTLAND As 
Fier, may afford concrete illustrations of feudalism. ‘The 
examination naturally starts with the distinctive element of 


feudal land holding. 


Knicut-SERVICE, of course, occupied that premier place. 
By the theory of old law a charter was uot in itself a grant, 
but a voucher of a grant. So the proofs of early tenures are 
far oftener to be found in renewals or incidental proceedings 
than in the first stage at their actual creation. Few early 
baronies present themselves full-blown at their original 
constitution ; existing charter, besides, seldom goes back to 
the beginning. One unusual example possesses the merit of 
disclosing conditions which in other ancient baronies are 
matters of inference. When Malcolm IV. in 1160 granted 
his famous charter to Berowald the Fleming, of what was 
afterwards known as the barony of Innes, in Morayshire, he 
was probably rewarding and stimulating the military worth 
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of one of those Flemings, long accredited as soldiers of 
scientific skill, who shared in the warfare of Scotland towards 
the close of that century. Berowald’s grant, received “on 
Christmas day next after the concord of the king and 
Somerled,” gave him a substantial interest, whilst imposing 
on him and his a hereditary duty, to maintain the royal 
authority in a district so long the scene of revolt, and the 
very adhesion of which to the realm was so imperfectly 
secured. After all, what was this gift of Innes, made in fee 
and heritage? Fee and heritage, that is, hereditary wages(a); 
and we know what the wage was for. We know, moreover, 
that defect of service was the commonest ground (b) of forfeit- 
ure until civil war made treason its chief occasion. Northern 
charter chests have few more enlightening documents than 
this conveyance of the lands of ‘Innes and Etherurecard ” 
to Berowald, “to be holden by him and his heirs of me and 
my heirs”—the words are the king’s—“ heritably, freely, 
quietly, in bush, plain, fields, meadows, pastures, muirs and 
waters : rendering me therefor the service of one knight in 
my castle of Elgin. Moreover, I give him in my burgh of 
Elgin one full toft to be holden along with his foresaid fief.” 
Words like these(c), though brief, might be text for long 
discourse, and conversely are comment practical enough on 
phrases of later date. Tenure per wardam castrv, lands held 
ut de castro, the payment called castle-ward, the exemption 
from it—these are elucidated in a flash, and the light falls 
with scarcely less distinctness on the connection of the green 
mound on which the castle stood, with the county and its 





(a) Apart from a fief altogether, the contract of military service was probably 
often for life. For instance, in 1372 (Reg. Honoris de Mortoun, ii. 101), Sir 
James Douglas undertook pour tout le terme de sa vie to serve with eight men-at- 
arms and sixteen archers. 

(b) Instance in 1273, Coldstream Chartulary, p. 1. 

(c) Tenendum sibi et heredibus meis hereditarie libere quiete in bosco in 
plano in campis pratis pascuis in moris et aquis ffaciendo michi inde servicium 
unius militis in castello meo de Elgin Preterea ei dono in burgo meo de Elgin 
unum toftum plenarium tenendum simul cum predicto feudo suo ita libere et ita 
quiete sicut aliquis ex paribus suis liberius et quiecius tenet toftum suum aut 
feudum suum.—The Familie of Innes (Spalding Club), 51, 52. 
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knight’s fees on the one hand, and with the burgh and its 
tofts, tenanted by knights or their men-at-arms, on the 
other. Antecedent to it all is the grantee himself, with his 
rank suggested only by a pregnant reference to his “ peers.” 
Baron or knight, who can distinguish such, until later history 
divides the synonyms? The knight is, in military evolution, 
the type of the victory of the heavy horseman over the foot- 
soldier; type in Britain—may we not say ?—of the long 
day beween Hastings and Falkirk, whose sunset came at 
Bannockburn. The battle of old English tradition, shared 
by the lowland Scot, was on foot in the close ranks of the 
testudo, shield-wall, and “‘schiltrum,” as it was variously 
named—a dense formation of overlapping shields and com- 
pact array of spears well-nigh impenetrable.(a) Had the 
feudal fabric been reared under Alfred the Great, no doubt 
the foot-soldier would have been the chief component unit. 
Had it originated in the middle of the fourteenth century, in 
days of Crecy and Agincourt, perhaps legal record might 
have had as much to say of archeria (b) as it has of baronia. 
Arising as it did in substance at the Norman Conquest, the 
unit was an armoured knight. Financial standards disclose 
relative values. In early wage-rolls—for chivalry, like most 
other things, rested on a business foundation, and expressed 
its causes and effects in cash transactions—the knight’s allow- 
ance was two shillings a-day, double that of sergeant, man- 
at-arms, or esquire; while the archer and the foot-soldier, 
with sword and lance, or the hobelar(c)—an unarmoured 
horseman on an inferior mount—drew from sixpence to 
eightpence per day. The knight, if not himself serving, sent 
two men with covered horses to perform his vassalage. His 





(a) The three battalions of the Scots at Bannockburn, spoken of as en 
schiltrome by the Scalacronica, had in 1325 been thus described :—Ibant quasi 
sepes densa conserti nec leviter potuit talis turma penetrarii—Chron. Edward I. 
and IT. (Rolls Series), ii. 203. 

(b) Archeria, balisteria, forestaria, carpentaria, &c., occur frequently as names 
of sergeanties in Testa de Nevill. 

(c) In 1346 the earls, barons, knights, and esquires contributed the armoured 
horse in the Scottish army ; the hobelars were said to have been furnished by the 
community of the vills.—Lanercost Chron., 345. 
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obligation so far as personal could be discharged.(a) Knight 
service had thus good reason for its higher honour place than 
fell to ordinary sergeanties; and it is easy to comprehend 
how it ranked above thanage and socage tenures, yielding 
praedial services more or less servile in their kind. 
CastLE-Wakb, the duty of serving in the county castle, 
stands in the front of the Innes grant. ‘To parallel its 
stipulation by other cases may be difficult, although a 
number of exceptions from such duty, or releases from it, or 
from its monetary equivalent, may warrant the presumption 
that the obligation inhered, if not to knight-service in its 
original, at least to baronial liability. King David's well-known 
charter(b) to the Brus of Annandale is without reddendo, 
but when, about 1166, King William the Lion renewed the 
grant to the grandson as freely as the grandfather had held 
it, he said it was for the service of ten knights, excepting the 
ward of the king’s castles, whereof the new deed constituted 
a discharge.(c) In the baronies of Dumfriesshire, other than 
those of Annandale, a payment long continued in name of 
castle-ward rendered to the castle of Dumfries. So it was 
with the great castles of Stirling, Edinburgh, Berwick, and 
Roxburgh, and in the case of Lanark the record is more than 
usually full.(d) The sum varied : it was drawn from baronies 
paying normally in Dumfriesshire ten shillings, in Lanark- 
shire twenty shillings, and in Berwickshire forty shillings. 
One feature not to be overlooked in early tenures is the 
absence of that sharp distinction between Crown holding and 
holding under a subject which afterwards was enacted by 
statute, and came in course of time to be regarded by the 
moderns as a primordial characteristic. Hard and fast law 
it can scarcely have been originally either for burghs or 





(a) Instances quitclaiming corporalia servicia.—Reg. Honoris de Mortoun, ii. 
88, 127. (b) Acts Parl. Scot. i. 92. 

(c) Per servitium x militum, excepta custodia castellorum meorum unde 
ipsum quietum clamavi.—National MSS. Scot. L, No. xxxix. 

(d) Exchequer Rolls, i. 205, 582 ; Bain’s Cal. iii. p. 315. Other references in 
note below. 
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baronies. Just as Prudhoe Castle(a) in Northumberland—a 
seat of the Umfravilles—had round it vassals who paid yearly 
for its “ ward,” so Dunbar Castle (b), whilst the heritage of 
the Earls of March, was maintained by expressly allocated 
payments from the lands of the earldom. ‘“ Forinsec service” 
would be a less mysterious phrase were it possible to decide 
on the dubious evidence that it did not include castle duty. 
Knight - service must, however, on the strength of the 
Annandale exemption and similar clauses (c), be reckoned as 
frequently, if not normally, embracing castle-guard. On the 
other hand not all baronies paid castle-ward, and there is 
more than one way of interpreting that fact. The alterna- 
tions of possession of southern Scotland, more or less 
throughout the fourteenth century, furnish a curious oppor- 
tunity of observing the persistence of the same custom under 
both Scottish and English rule. The Exchequer Rolls of 
Scotland are not so explicit as the Sheriffs’ accounts under 
Edward Balliol and Edward III. for the systematic exaction 
of castle-ward, normally from baronies. If the Earl of March 
could be excused payment (d) of it by the English Edward I. 
and Edward II., he might obtain still better terms—a con- 
cession “of all the castle-wairds(e) within his lands during 
his lifetime ”—from the Scottish David II. That in some 
charters castle-ward should be found ranked foremost on the 
list of general baronial burdens, and that it should be strictly 
styled a service (f°), may be enough to raise a shrewd question 
whether Sir Thomas Craig (g), although following Sir John 
Skene, and himself followed by Stair, did not err in regard- 
ing the “ ward” of ward tenure as wardship, in denying that 
it was a service at all, and in declaring that it was only a 





(a) Bain’s Cal. i. 1667 ; Castleward both rendered and paid to Newcastle 
is recorded in Testa de Nevill, 392, 393. 

(b) Bain’s Cal. iii, pp. 328, 324. 

(c) See the examples of “forinsec,” cited afterwards from Westerkirk and 
Roberton charters. 

(d) Rotuli Scotiae, i, 27 ; Bain’s Cal. iii. 134. (e) Robertson’s Index, 42, 

(f) Pro omni alio servitio seculari castri warde, relevio, exactione seu de- 
manda.—Acts Parl. Scot. i. 580. 

(g) Jus Feudale, i, 10 (27). 
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concomitant of military service. Ward holding interpreted 
by historical examples does not necessarily mean tenure by 
wardship, although wardship was concomitant: when the 
phrase is seen extended in the fourteenth century ward 
holding plainly is—sometimes at anyrate—tenure by castle- 
ward, whether it takes the formal designation per wardam 
castri (a), or per servicium reddendi Xs. ad wardam castri 
Regis.(b) Scattered though the vouchers are, their number 
makes it far from certain that primarily ward and relief are 
not to be read as castle-ward and relief. (c) No better proof 
of the high tenuria]l importance of the function need well be 
sought than this, should the name whereby modern law calls 
the old tenure by military service be proved to carry a primal 
significance, associating it definitively with, though not 
restricted to, a lost sense of garrison duty in a royal 


fortress. (d) 


The Term or Duty appears both in England and in 


Scotland to have been, as it was in Normandy, early under- 
stood as limited to forty days. Pollock and Maitland, in 
their great book on ancient English law, which should com- 
mand as much gratitude from us in Scotland as from their 





(a) Rotuli Scotiae, ii. 99. 

(b) Bain’s Cal. iii. pp. 318, 319. For miscellaneous other references to Castle- 
ward see Exchequer Rolls, i. 45, 112, 205, 283, 312, 582; iii. 162, 164; Bain’s 
Cal, ii. 1681; ili. pp. 221, 299, 315, 323, 324; Rotuli Scotiae, i. 261, 707; 
Robertson’s Index, 38, 39, 60, 148, 150; Reg. Mag. Sig. i. 156. An excellent 
summary of the matter for England appears in Pollock and Maitland, i. 257. 
Craig (Jus Feudale, i. 11 (14), is very general. 

(c) 1. It must be said, however, that ward is tenurially used much more fre- 
quently in a connection which may seem to relegate it to a wardship sense. Per 
wardam et relevium, faciendo wardam et relevium, faciendo wardas cum fuerint et 
relevias pro omni alio servicio.—Reg. Honoris de Mortoun, ii. 31, 78, 79, &e. But 
the distinctness of per wardam castri makes caution necessary in drawing 
conclusions. 

(d) Better informed students of this very important subject may correct me if 
I am wrong in supposing that castle-ward as a payment seems rare in the counties 
north of the Forth. This is the more peculiar since castle-ward as a duty is so 
well vouched in the north by the Innes charter. We know that lands in the 
constabulary of Kinghorn paid forty shillings a-year for the constable’s fee (Reg. 
Mag. Sig. i. 120) ; and doubtless there are other examples. 
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own countrymen, point out (a) that in England the period is 
rather a theory than a matter of practice, and that its theo- 
retic existence scarce admits of authoritative proof, since 
charters seldom set it forth unless in descriptions of ser- 
. geanty where the forty days, often with the added words 
“at his own cost,” define the sergeant’s obligation. In 
Scotland, singularly enough, it is in sergeanties also that 
this particular is oftenest found. For instance, one of 
Robert the Bruce’s charters of lands in Galloway, granted 
whilst on his pathetic journey of pilgrimage (b) in 1329, 
stipulated (ec) for the vassal’s furnishing “annually for our 
war when it shall happen an armed foot-soldier with 
his sustentation for forty days,” whilst two other char- 
ters of the same time bargain in like manner for a foot- 
soldier with sword and lance and forty days’ support. (d) 
This period, which occurs also in connection with ship 
service(e), may be called the common law of feudalism, and 
so entered literature(/) as a commonplace. Although its 
duration may never have been the occasion of judicial 
deliverance in Scotland, it is odd to see it presented as a 
minor incident of our greatest battle. The death at Ban- 
nockburn of Gilbert de Clare, Earl of Gloucester, excited 
creat remark and bitter reflections on his personal following. 
It was said—and lamented in Latin song—that one of the 
Earl’s household, named Bartholomew, had deserted his 
master at the critical moment. His excuse was (g) that his 
six weeks had more than expired. There were charges of 





(a) History of English Law, i. 233. To this work I gladly do homage once 
for all, owning indebtedness at every turn. 

(b) Scottish Antiquary, xiii. 49. 

(c) Reddendo . . . annuatim ad guerram nostram quando contigerit unum 
peditem armatum cum sustentatione sua quadraginta dierum et faciendo inde 
forinsecum servicium quantum pertinet ad dictam terram.—Earl of Haddington’s 
MS. (Advocates’ Library, No. 34. 2. la), p. 410. 

(d) Haddington MS., p. 420. 

(e) See Lochawe reddendo given in the 14th example of “ forinsec” below. 

(f) See Jordan Fantosme’s reference to “ Quarante jurs” (line 49). 

(g) Fingit se sex seminum longius abire.—T. Wright’s Political Songs, 264. 
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treachery as well as of cowardice. “ A curse on soldiership,” 
groaned a chronicler(a@) in the year 1325, “ whose courage 
dies at the utmost need!” Soldiership pleading the expiry 
of its six weeks, in face of battle, was certainly rather out of 
place at Bannockburn. 

In England the king paie for his vassals’ horses killed or 
lost on active service. This obligation occasionally found 
official utterance in the records such as the Testa de Nevill. (b) 
In Scotland we have at least one example of the prevalence 
of a similar custom. When about 1208 David of Lyne gave 
half a carucate in Peeblesshire to Simon of Scroggs, Simon’s 
reddendo was twelve pennies at Martinmas yearly. “ More- 
over,” stipulated (c) his overlord, “the said Simon shall go 
with me upon his own horse to do the king’s forinsee service 
( forinseca regis servicoa); but while he is with me I shall 
find all necessaries for him and his horse; and if his horse 
shall die in my service I shall give him another instead ; and 
if haply Simon cannot go with me, he shall find another in 
his place.” Simon of Scroggs’s bargain, which David of 
Lyne declared to have been made as little burdensome as 
possible, because Simon’s father had died in his service, 
introduces the troublesome and yet attractive question of the 
nature of “forinsec service”—words found many times in 
reddendo clauses, but never defined. 

Before turning to that theme, it may be remarked that a 
special contract about the horses was a feature of familiar 
occurrence (d) in England, and that when Robert the Bruce 
in 1324 confirmed to Nicholas Skirmeschour the office of 
standard-bearer (which Wallace had in 1298 conferred 
upon(e), or granted by charter to, Alexander, “ called 
Skirmischur,” hanged by Edward I. in 1306), the grantee 
undertook to find two sufficient men-at-arms to carry the 





(a) Chronicles, Edward I, and II. (R.8.), ii. 204. 
(b) Testa de Nevill, 360. 

(c) Registrum Episcopatus Glasguensis, 73. 

(d) Stevenson’s Hist. Doc. Scot. ii. 37. 

(e) Acts Parl. Scot. i. 453; Bain’s Cal. ii. 1811. 
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royal banners, but the king was to supply them with barbed 
horses. (a) 


ForINsEC SERVICE is a phrase some roots of which go deep 
down, piercing through feudalism proper and reaching soil 
underneath. Both in Scotland and England it was the 
current designation of a military obligation antedating how- 
ever obscurely the Norman conquest. Utware, the ver- 
nacular equivalent, appears in the Anglo-Saxon laws, and 
was probably an established term in the Saxonised half of 
Scotland in the twelfth century. How much might have 
been learned from even a single early lay chartulary had 
such existed or been preserved! A group of deeds, dating 
from 1190, in the chartulary of Kelso (pp. 205-212) has a 
repeated clause of immunity from services and aids. De 
mwarde et de utwarde is the exemption in the first of the 
series; others have de inware et de utware; and a third 
form is wholly in Latin, ab omni servicio imtrinseco et 
extrinseco.(b) Professor Maitland has shown (ec) that in 
Northumbrian tenures utware, uthware, outewarde, ought- 
ward, appears frequently as a royal military service, exigible 
as it would seem even from drengage lands. For imwarde 
or inware no Northumbrian instances are adduced. 

In default of sufficient precedent of more recent date the 
explanation offered by Domesday Book is of high conse- 
quence. In certain shires of England there were men called 
“inwards” or “inguards,” whose function, whether in the 
service of the King or of the Sheriff, was unquestionably 
associated with, and seemingly confined to, the county. In 


(a) Inveniendo nobis et heredibus nostris dictus Nicolaus et heredes sui in 
officio supradicto duos homines sufticientes armatos ad vexilla nostra portanda in 
exercitu nostro quibus nos et heredes nostri invenimus equos ad arma.—Had- 
dington MS., p. 70). A parallel sergeanty of standard-bearing appears in Testa 
de Nevill, 229. 

(b) Elsewhere this phrase is “intrinseco et forinseco.” — Chartulary of St. 


Andrews, 277. 

(ec) “Northumbrian Tenures” in English Historical Review, v. p. 626. 
One citation there made may be reproduced—-et facit outeward in episcopatu 
quantum pertinet ad iii partes unius dringagii. 


VOL. XI,—NO. 1. G 
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Cambridgeshire one place (a) supplied “twelve horses and 
twelve inguards if the king shall go into the county ;” and 
this is typical, except that the “aver” is the draught animal 
more usually than the horse. Such facts go towards suggest- 
ing that cnward, whatever it may have become, was once a 
service, military in its character, within county — an 
inference not the less plausible because in the north of 
England and in southern Scotland certain large tracts of 
county territory have from a remote date been known as 
wards, and because there is the strongest reason to suspect 
for these divisions an origin connected, like the “ wapen- 
takes” of certain English shires, with military organisa- 
tion.(b) Ward as a large rural area appears to be intimately 
associated with a “constabulary,” as an administrative 
district(c) connected with a royal castle. 

Perhaps we shall learn at least as much from the com- 
moner term “ forinsec.” ‘The word is commonplace in not 
a few connections, with the significance of “ outside,” a more 
restricted sense than “foreign” as now understood, but 
subjective, and leaving unsatisfied the query Outside what ? 
Scots records, like Scotsmen, have a habit of answering one 
question by asking another. A foremost point about forinsec 
service in the north is its normal contradistinction from 
Scoticum servictum—which gives another phrase without 
definition. Maybe it is another name for the Celtic feacht 
and sluaged(d), as some contend(e); maybe the relation 
of those things is short of identity; certain it is that 
Scoticum servicium occurs but rarely in charters of lands on 





(a) Domesday Book, fol. 190. 

(b) Armies have not yet ceased to have their “anteward” and their “retro- 
ward,” as they had under Henry III. (Testa de Nevill, 380). As to wapentake, 
see the naive explanation in Fleta. 

(c) In Lanarkshire the upper and lower wards represent the “castellaria,” as 
it was once called, of Lanark, and that of Rutherglen. Selkirk had several 
wards, and was a “constabulary.” In Mid-Lothian there were three wards, and 
one of them was expressly termed (Robertson’s “Index,” 63) “the overward of 
the constabulary.” Mr. Robert Renwick has recently discovered that the barony 
of Glasgow had four wards.—Glasgow Protocols, note to No. 2015. 

(d) Reg. Mag. Sig. ii. 3136. (e) Skene’s Celtic Scotland, iii. 235. 
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the hither side of Forth, and thus suggests for itself a con- 
nection with a restricted ‘‘ Scotland,” not unknown to even 
Anglo-Norman history. 


Examples of ‘“forinsec” and analagous tenures best 
illustrate their problems :— 


(1.) From charter of Blyth, Peeblesshire, by Wm. Comyn, Earl of 
Buchan (early 13th cent.)—ffaciendo forineus (sic) servicium quantum 
pertinet ad iiij* carucatas terre.—Reg. Honoris de Mortoun, ii. 5. 

(2.) From charter of Stratheyn, &c., by same Earl of Buchan—faciendo 
forinsecum servitium comitatus de Buchan quantum pertinet ad predictas 
terras.—Reg. Aberdon. i. 14. 

(3.) From inquest of Mefth, Morayshire, 1262—per servicium unius 
servientis et faciendo exercitum Scoticanum.—<Acts Parl. Scot. i. 101. 

(4.) From charter of Dalrewach to William of Moray, cirea 1290— 
faciendo . . . forinsecum servicium domino Comiti de Stratheren quantum 
pertinet ad dictam terram scilicet servicium Scoticanum.—Registrum Mor- 
aviense, 469. This was defined in 1297 as “forinsecum servicium Scoti- 
canum domini Regis.”—Jb. 470. 

(5.) From inquest at Abercromby, Fifeshire, a.p. 1270—Item dicunt 
quod Baleormok reddit servicium unius servientis cum haubergello. Item 
dicunt quod facit in servicio Scoticano pro una davata terre et dimidia 
davata.—Acts Parl. Scot. i. p. 102. 

(6.) From charter of Sauchie, Stirlingshire, by King Robert the 
Bruce — faciendo inde nobis et heredibus nostris forinsecum servicium 
nostrum quantum pertinet ad [ ] partem servicii unius militis et 
Scoticum servicium nostrum.—Reg. Mag. Sig. i. 17. 

(7.) From charter of Eckford Nisbet, &c., Roxburghshire, by King 
Robert I.—faciendo .. . servitium unius militis in communi exercitu 
nostro.—Haddington MS. p. 27. 

(8.) From charter of Moray by King Robert I.—servicium octo militum 
in exercitu nostro et Scoticanum servicium et auxilium de singulis davatis 
debitum.—Robertson’s Index, p. li., from Haddington MS. pp. 336-350. 

(9.) From charter of Bordland of Kettins, Forfarshire, by K. Robert I. 
—faciendo quintam partem servicii unius militis in exercitu nostro et 
Scoticum servicium quantum pertinet ad duas partes unius davate terre.— 
Haddington MS. p. 450. 

(10.) From charter of Cullenachys, by K. Rob. I.—salvo nobis tantum 
de dicta terra servicio Scoticano in exercitu nostro.—Haddington MS. 
p. 470. 

(11.) From charter of part of Balhelvy, Aberdeenshire, by K. Rob. IL.— 
Scoticum servitium quantum pertinet ad quadraginta libras terre.— 
Haddington MS. p. 486. 
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(12.) From charter of “Thuluthuedie,” near Cluny, Perthshire, by 
K. Rob. I.—per servitium unius servientis cum hauburgello in equo et faci- 
endo forinsecum servicium quod pertinet ad eandem terram.—Haddington 
MS. p. 688. 

(13.) From charter of Larglanfield in the Rhinns, Wigtownshire, by 
K. Rob. I.—reddendo . . . ad guerram nostram quando contigerit unum 
peditem cum gladio et lancea et sustentatione sua quadraginta dierum et 
faciendo forinsecum servicium quantum pertinet ad dictas terras.— 
Haddington MS. 418. 

(14.) From charter of Lochawe, &c. (10th Feb., 1315), by K. Rob, I.— 
inveniendo . . . unam navem quadraginta remorum in servicio nostro cum 
omnibus pertinenciis suis et hominibus sufficientibus sumptibus ejusdem 
Colini et heredum suorum per quadraginta dies quociens fuerint premoniti 
Et cum exercitum nostrum per terram habere ‘voluerimus dictus Colinus et 
heredes sui facient forinsecum servicium pro dicta baronia sicut alii barones 
nostri de Ergadia fecerint pro baroniis suis.—Anderson’s Diplomata, 
No. xviii. 

[But } observe fifteen days’ ship service stipulated fur by a charter in 
Haddington MS. p. 78.] 

(15.) From charter of half of Kinfauns, by K. Rob. I.—reddendo.. . 
tres denarios argenti . . . tantummodo .. . et sine transitu ad exercitum 
nisi quando homines inhabitantes terras nostras dominicas ad exercitum 
transierint.—Haddington MS. p. 78d. 

(16.) From charter of Hawick by Edward IIT. (of England) in 1347— 
dicta baronia de nobis tenetur ut de castro nostro de Rokesburgh per ser- 
vicium forinsecum sicut cetere baronie in eodem coml[itatu] tenentur.— 
Rotuli Scotiae, i. 700. 

(17.) From charter of Westerkirk, also by Edward ITT. in 1847—tenetur 
ut de castro nostro de Rokesburgh per forinsecum servicium salvo quod 
. . . nec quod aliquid inde dabitur pro custodia dicti castri nec aliquo tem- 
pore dare consuevit.— Rotuli Scotiae, i. 707. 

(18.) From charter by Sir James Douglas of Dalkeith to William of 
Cresswell in 1372, of lands in Roberton, Lanarkshire—faciendo inde michi 
et heredibus meis servicium debitum et consuetum et servicium forinsecum 
domino nostro regi salva warda castri quam ego et heredes mei pro toto 
tempore vite dicti Willelmi prefato domino nostro regi integre satisfaciemus. 
—Reg. Mag. Sig. i. 116. 


The fourth example, given above (“forinsccum  ser- 
vicium Scoticanum”) may be taken as an early type, 
when “forinsec” might still be “within Scotland.” But 
in King Robert the Bruce’s charters the general inference 
from contrast is that Scottish service was not forinsec. 
Yet in his deeply interesting Lochawe charter, with its 
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reddendo of ship service for forty days, forinsee geo- 
graphically considered must mean “per terram.” Amidst 
so many vaguenesses the implication at least is tolerably 
absolute, that whether at any time forinsec could have meant 
“furth of Scotland,” Scoticum or Scoticanum must have 
meant within it. England has perfect analogies in those 
tenures expressly for service “in England,” or “ within the 
bounds of England,” or “within the four seas;” and an 
excellent historic type comes to hand in the claim of Cumber- 
land and Westmorland men under Edward II., that their 
duty in a Scottish campaign stopped on the Border, at the 
water and ford of Solway. (a) Forinsee service, on the other 
hand, touches that ancient institution the ‘‘common army” 
under wider conditions than servicium Scoticum « the latter, 
for the most part, is assessed on the davach or land-of-four 
ploughs (b), familiar only in the northern half of the land. 
Contrast sends “ forinsec” further from home than castle- 
ward primarily would imply, although there is comparatively 
late authority for castle-ward falling within it. Naturally 
there are contradictions in references far severed by date ; the 
initial vagueness has grown during three centuries ; the vari- 
ances of use defy any single and constant definition ; still the 
temptation is strong to ally cnward with castle-ward, and to 
suppose that forinsec, utware, or utward, once denoted 
service beyond the bounds of the castellany, constabulary, 
ward, or county.(c) Service in the common army within 
the county, communis exercitus in conitatu, a Northumbrian 
charter-phrase, furnishes a useful precedent.(d) A later 





(a) As to these tenures see Testa de Nevill ; Blount’s Jocular Tenures ; Notes 
and Queries, 9th Series, ii. 421. For the Solway limitation see Bain’s Cal. iii. 
716. 

(b) Even this distinction may be distrusted in instances such as the Blyth 
charter, where forinsec service in Peeblesshire falls on four plough-gates. 

(c) Military service within the county might even in the thirteenth century 
in England be requisite to effect a removing. See order to Sheriff of Norfolk in 
1217.—Bracton’s Note Book case, 1298. 

(d) Newminster Chartulary (Surtees Soc.), p. 269; and Maitland, as above ; 
Eng. Hist. Rev. v. p. 629. 
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movement of the dividing line between intrinsic and forinseec, 
from the county border to the marches of the realm, would 
be no extravagant postulate. In Scotland forinsec, although, 
no doubt, not stationary, scarcely seems to have acquired 
that abstract signification of service to any third party which 
it had in English law.(a@) Unless the contrast in Bruce’s 
charters proves delusive, a geographical indication is pre- 
supposed. On a document (b) of 1312 over “ forinsecum,” 
a contemporary glossator interlined the interpretation 
“forayn.” In Bruce’s chancery one seems to perceive, in the 
shifting senses of an indefinite epithet, a national march- 
line (c) taking the place once occupied by a county or ward 
boundary. Yet another and opposite tendency is decided 
also in the same century, making the Protean “ forinsec ” 
shape towards embracing royal military service, whether at 
home or abroad, as if ward-service, once intrinsic and 
forinsec, had found entire expression in the latter term. 


Gro. NEILSON. 
(To be continued.) 





(a) Bracton, fo. 36; Pollock and Maitland, i. 217, 218. 

(b) Liber de Scon, pref. xix., and fac-simile inserted. See Archdeacon Hale’s 
note on “forain,” as denoting a place beyond the county.—Register of Worcester 
Priory (Camden Socy.), Introd. xxxvii. 

(c) Compare inborch, utborch, in March Laws, Acts Parl. Scot. i. 414; Bain’s 
Cal. ii. 632 ; Testa de Nevill, 385, 389. 


























THE MARGIN OF ERROR IN CRIMINAL 
PROCEDURE. 


ODERN legislation in the department of criminal law 

has swept away many of the opportunities which used 

to be afforded to the criminal classes of escaping the conse- 
quences of their misdeeds by what was popularly known as a 
flaw in the indictment. The earlier reports contain a number 
of cases in which some slight defect in the form of the 
accusation was held to vitiate the charge ; indeed, the refine- 
ments in the form of indictments had reached such a point 
before the Criminal Procedure Act of 1887, as to make it 
almost a matter of surprise when a criminal, if adequately 
defended, ever reached the stage of being tried at all. So 
far as regards indictments before the High Court, this is now 
a matter of ancient history. ‘The modern form of indictment 
is almost Judicrously simple, and the procedure following 
upon it is under the charge of officials who take good care 
that their quarry shall not escape through any remissness on 
their part. Something like the old system, however, still 
lingers in the case of complaints before the Sheriffs or the 
Justices of the Peace. Such complaints are often carelessly 
prepared, and the procedure following upon them is sometimes 
marked by an irregularity similar in kind, though less in 
degree, to that which has recently made the burgh of Ayr 
notorious. In these cases errors are frequent; and the 
question what is the margin of error in which the prosecutor 
may indulge without rendering his conviction liable to be 
quashed has often occupied the attention of the Appeal Court. 
As the Sheriff and the Magistrates are usually the admini- 











88 THE JURIDICAL REVIEW. 


strators of that network of penal statutes by which the 
modern man—more especially if he lives in a town, and 
ventures to carry on any occupation there—is surrounded, 
the means of eluding a charge before these Courts, without 
resorting to the clumsy expedient of proving innocence, are 
of importance to all. I propvse, therefore, to follow the 
course of a complaint before the inferior Courts, and to show 
what opportunities are offered for the escape of the delin- 
quent, and the course which that delinquent, or his legal 
adviser, ought to follow, in order to avail himself of these 
opportunities. ' 

To begin at the beginning, a party accused of a criminal 
offence may either be summarily taken into custody, or 
served with a copy of the complaint, and cited to appear on 
a fixed day. Either form of procedure may afford an oppor- 
tunity of nipping the charge in the bud. If the former 
course be adopted, and the prisoner is in the fortunate 
position of being, generally speaking, 2 law-abiding subject, 
with a known address, his summary arrest has been described 
as “‘a rather oppressive and far from praiseworthy proceed- 
ing” on the part of the police, and might be a sufficient 
ground for a suspension, especially if any prejudice could be 
shown to have resulted (Carlin v. Malloch, 1896, 2 Adam, 
98, per the Lord Justice-Clerk). If, on the other hand, the 
accused is served with a copy of the complaint, and cited to 
appear on a particular day, his chances of escape are multi- 
plied. He may be cited on too short inducia. If so, two 
courses seem to be open. ‘The accused may fail to appear, 
with the certainty that any proceedings taken in his absence 
will be reducible. This, however, leaves the charge still 
hanging over his head. The better plan would seem to be 
to appear at the diet to which he is cited, state his objection, 
and refuse any adjournment which the judge may propose. 
Should the judge then allow the case to proceed to trial, any 
conviction that may follow will be quashed on appeal (Dun- 
lop v. Goudie, 1895, 1 Adam, 554; Lard v. Anderson, 1895, 
2 Adam, 18). If, however, a party is informed that a war- 
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rant has been issued for his arrest, but that, if he prefer it, ) 
he may appear on a specified day, then if he appear he has 
no good cause to complain, however short the inducie may 
have been (Spowart v. Burr, 1895, 1 Adam, 539). And any 
objection to the length of the inducie must be stated at the 
first diet, otherwise it will be held to have been waived 
(Maitland v. Neilson, 1892, 3 Wh. 298). 

Keeping still to the commencement of the proceedings, 
a loophole of escape is occasionally offered by a discrepancy 
between the principal copy of the complaint and the copy 
served upon the accused. Such a discrepancy, if serious, 
will vitiate the whole subsequent proceedings. So it was 
laid down in a case where the principal copy of the complaint 
was not filled up until after the accused had pleaded to the 
charge, and even when filled up was not conform to the 
service copy. The Appeal Court was unanimous in holding 
that this procedure was fatal to the conviction which followed, 
and two of the judges expressed the opinion that the dis- 
crepancies between the principal and the service copies of 
the complaint would of themselves have been sufficient 
ground for a suspension (Stewart v. Lang, 1894, 1 Adam, 
493). But clerical errors in the service copy, or trivial 
discrepancies, are not fatal to the proceedings. Thus a man 
who pleaded to a charge alleged in the principal copy of the 
complaint to have been committed on the 23rd September, 
and in the service copy on the 23rd October, failed to obtain 
suspension of his conviction on the ground of this discrepancy 
Dunsmore v. Threshie, 1896, 2 Adam, 202). 

It is probably but rarely that the accused is cited on too 
short anducie, or that there is a discrepancy between the 
principal and the service copies of the complaint. But even 
although no objection should be found in these particulars, 
the accused party need not make up his mind to stand his 
trial. He may be so fortunate as to find an objection to the 
relevancy, or to the specification of the complaint. Under 
the wide head of objections to the relevancy are compre- 
hended objections varying from a plea that the complaint 
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fails to set forth any criminal offence at all, down to a 
technical plea in respect of the non-observance of statutory 
forms, or a want of specification of the statute and section 
under which the charge is made. It is impossible not to 
sympathise with the person who found himself branded as a 
criminal, under the Dogs Act, 1870, because his dog had 
bitten a passer-by, and it is satisfactory to know that the 
conviction was quashed on appeal, the Court holding that 
the Act did not make the dog’s owner criminally responsible 
for the dog’s irregularities (White v. Main, 1897, 2 Adam, 
348). Perhaps the same sympathy might be extended to 
the person who was convicted of the unusual offence of 
“loitering with an omnibus,” and who was fortunate enough 
to find in the Appeal Court a sense of humour (Fairfoul v. 
Somerville, 1895, 2 Adam, 18). These, however, were 
extreme cases, and in some other examples of successful 
objections to the relevancy one cannot help feeling that the 
accused person was unduly fortunate. It would seem to be 
established that if a change is so expressed as to be capable 
of being read, without twisting its words to an intolerable 
extent, in two ways, and one of these ways describes a 
criminal offence, and the other an act which is innocent, the 
complaint is irrelevant. Thus a publican was convicted of 
selling liquor on a specified Sunday, “ or about that time.” 
His counsel succeeded in persuading the Appeal Court that 
the complaint might mean that the sale took place on the 
preceding Saturday or on the following Monday, and the 
conviction was accordingly quashed (Paterson v. Macdonald, 
1894, 1 Adam, 366). Equally fortunate was another 
publican, whose conviction, on a charge that he “ did with 
A B traffic” in exciseable liquors without having the right 
to do so, was suspended on the ground that the charge might 
be read as meaning that he trafficked with the assistance of 
A B (Carr v. Neilson, 1894, 1 Adam, 351). And the man 
who “left a horse and cart, or was at such a distance, or ip 
such a position, as not to have control over the same” may 
be heartily congratulated on escaping the penalty attached 
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to such conduct because the complaint omitted to set forth 
that he was at the time the person in charge of the cart 
(Young v. Richardson, 1897, 2 Adam, 377). Closely akin 
to these cases are those in which a general conviction (e.g., 
a conviction “of the contravention charged”) is appealed 
against on the ground that the complaint on which it was 
obtained libelled alternative offences, and that in consequence 
it could not be discovered from the record of what offence 
the appellant had been found guilty. Much ingenuity has 
been expended, not always with success, in the attempt to 
read complaints as charging alternative offences. Thus the 
person who was found guilty of failure to drive “at a regular 
and steady pace not exceeding six miles an hour,” as required 
by the regulations of a Local Authority, got off scot free, 
because the conviction did not state whether he was guilty 
of driving at an unsteady pace, or at a pace which, though 
steady, exceeded six miles an hour (Drummond v. Macmillan, 
1896, 2 Adam, 193). The use of the word and may save a 
complaint which would be lost if the word or were used 
instead. For instance, one of the things forbidden to a 
publican is, in statutory language, to “keep open house, or 
permit or suffer any drinking in any part of the premises, or 
sell or give out any liquor” during prohibited hours. On 
this regulation it has been held that a complaint of “ keeping 
open house, o7 permitting and suffering drinking” was 
alternative (Murray v. M‘Dougall, 1883, 5 Couper, 215), 
whereas a charge of “suffering drinking, and selling and 
giving out” was cumulative (Gemmel v. Weir & Patrick, 
1897, 2 Adam, 227). In the former case, accordingly, a 
general conviction was quashed, in the latter it was sustained. 

Objections to the specification of the offence are usually 
taken under the general plea that the complaint is irrelevant, 
but would seem to form a class by themselves. The law 
deals tenderly with the criminal in this respect, and insists 
that he shall be informed: exactly what he is alleged to have 
done, the particular section of the statute which prohibits him 
from doing it, and the penalties he has incurred by his mis- 
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behaviour. Thus it will not do to charge a man with inde- 
cent exposure of his person; you must tell him the exact 
way in which he did it (Curlin v. Malloch, 1896, 2 Adam, 
98; see Harper v. Neilson, 1898, 36 S.L.R. 54). So 
also in a charge under the Betting Act the prosecutor 
must state whom the accused was betting with, if that 
point is within his knowledge, though, if not, a charge of 
betting with a person or persons to the prosecutor unknown 
is sutticient (Walker v. Bonnar, 1894, 1 Adam, 523). And 
a charge of exposing unsound meat for sale is good, without 
a specification of the particular disease which caused the 
meat to be unsound (Gibson v. Town Council of Ayr, 1892, 
3 Wh. 415). It may now be taken as settled that it is 
necessary to state the particular section of the statute 
alleged to have been contravened, and that it will not do 
merely to describe a man’s conduct in obnoxious terms, and 
state that it is contrary to a specified statute (Bell v. Dickie, 
1898, 2 Adam, 524). Obviously to charge a man with con- 
travening (for instance) the Merchant Shipping Act, might 
entail upon him the expense of obtaining counsel’s opinion 
in order to find out the exact enactment he was charged with 
- contravening. But this doctrine is not carried to extremes, 
and when a statute contains only one operative section the 
accused is credited with intelligence sufficient to discover 
that that section is the one under which he is charged, and 
cannot get off on a plea of want of specification (Buchanan 
v. Wilson, 1896, 2 Adam, 167). Occasionally, when a 
statute is cited by a short title, it is attempted to argue that 
the complaint fails in specification, because the year and 
chapter are not given, This argument is of the nature of a 
“bluff,” in the hope that the opposing counsel may be 
ignorant, and the Court forgetful, of the Short Titles Act. 
It has never been successful, and is usually ignored by the 
reporters. But it is a good objection that the penalties 
to which the accused has rendered himself liable are not 
mentioned, either by stating them, or by referring to the 
section of the statute by which they are imposed (Jackson v. 
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Stevenson, 1897, 2 Adam, 255). Obviously the obligation to 
set forth the penalty implies an obligation to set it forth cor- 
rectly, and where a complaint bore that the accused was liable 
to a fine, but concealed the fact that he was also liable to im- 
prisonment, and the accused pleaded guilty, and was visited 
with a sentence of imprisonment, the conviction was sct 
aside (M‘Kenzie v. Cadenhead, 1897, 2 Adam, 443). It 
may be observed that there is a tendency to hold that 
the decisions or the necessity for specification have gone far 
enough, and the Lord Justice-General took occasion to 
remark, in a publican’s case, that it was not the duty of the 
prosecutor to present the accused with a “compendium of 
the licensing laws” (Bell v. Dickie, 1898, 2 Adam, 524). 

It would, as a general rule, be prudent to state any objec- 
tions to the relevancy at the first diet. The Appeal Court is, 
however, entitled to interfere should it appear that gross 
injustice would be done by refusing to hear an objection not 
so stated (H.M. Adv. v. Bell, 1892, 3 Wh. 318). Under 
this system, a person who has not discovered his objection to 
the relevancy until after he has been convicted, need not 
despair. Gross injustice is a difficult thing to define ; and it 
may be presumed that the theory of the law is that anyone 
who has been convicted on an irrelevant complaint has 
suffered injustice. It depends on the skill of the counsel 
engaged to convince the Court that the injustice in his 
particular case has been gross. An examination of the cases 
will not help him much. Gross injustice was held to have 
been done where a party was convicted of a contravention of 
the regulations of a Local Authority without being informed 
under what Act of Parliament these regulations were passed 
(Hastie v. Macdonald, 1894, 1 Adam, 505), and also where 
a conviction followed on the general charge of an offence 
within the meaning of the General Police and Improvement 
Act 1862 (Whyte v. Robertson, 1891, 3 Wh. 245). On the 
other hand, the injustice caused by asking, in a complaint 
under a statute, for “the pains of law,” instead of “the 
penalty provided by the above section,” has been held to be 
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bearable (M‘ZLeod v. Turras, 1892, 3 Wh. 339), and a 
similar result was arrived at where a party was convicted of 
keeping a gaming house without any specification of the 
manner in which he committed that offence (Bolton y. 
Murdoch, 1890, 2 Wh. 410). 

Where no objection has been found to the relevancy of 
the complaint, or when, if such an objection has been taken, 
it has been repelled, and treasured up as the groundwork of 
an appeal, there are still several opportunities for a fatal 
error in procedure before a conviction is reached. If the 
accused happen to have a socius criminis, and it is proposed 
to try them together, he may move for a separation of the 
trials. But this, if granted, will usually avail him little, and 
even if refused, is a matter so much within the discretion of 
the presiding judge as to form but an unpromising ground 
of appeal (Sangster v. H.M. Advocate, 1896, 2 Adam, 182). 
But if the presiding judge admits improper evidence, or 
refuses to allow competent questions on behalf of the accused, 
and an objection is taken at the time, a suspension may be 
brought with confidence (falconer v. Brown, 1893, 1 Adam, 
96). If the trial is adjourned, and no minute of adjourn- 
ment is made or signed (Craig v. Tarras, 1897, 2 Adam, 
344), or if documentary evidence is produced and not noted 
in the record, it may be regarded as certain that the pro- 
ceedings will be quashed (Strachan v. Watson, 1893, 1 Adam, 
55). But a bottle, even though it has a label upon it, is 
not documentary evidence (Collison v. Mitchell, 1897, 2 
Adam, 277). 

We may now suppose that the trial is concluded, and 
that the accused is found guilty: he need not, therefore, 
abandon all hope. ‘The apparently simple process of con- 
victing and sentencing a prisoner abounds with pitfalls, into 
which both Sheriffs and Magistrates have fallen. The pro- 
ceedings become stricti juris, and any irregularity is fatal. 
Thus, where a statute declared that a penalty, if imposed, 
should be declared to be payable to the inspector of poor, 
and the Sheriff omitted to enter this in his interlocutor, the 
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conviction was held to be null (M‘Callum v. Borrowman, 
1896, 2 Adam, 197). Statutes which contain such eccentric 
provisions are, however, rare, and the criminal must, as a 
rule, rely on the fallibility of his judge in the art of sta- 


ting penalties. A conviction of an offence “aggravated as 
charged,” when no aggravation was charged in the complaint, 
was held to be bad (Donald v. Hart, 1892, 8 Wh. 274); so 
was a sentence of imprisonment “unless such penalty and 
expenses shall be sooner paid,” when no expenses had been 
asked for, or had, in fact, been found due (Dingwall v. 
Davidson, 1896, 2 Adam, 80). A similar fate befell the 
conviction where a Magistrate declared that a fine should be 
recoverable by poinding and sale, when there was no warrant 
for such a finding in the statute under which the proceedings 
were taken (Moffat v. Shaw, 1896, 2 Adam, 57). A Sheriff 
has even been found who imposed a penalty of 10s. without 
going through the formality of finding his man guilty ; of 
course a suspension followed (Sharp v. Todd, 1892, 3 
Wh. 154). 

If the trial under a complaint has followed a regular 
course and resulted in a regular and formal sentence, there is 
no help for it; all that can be said is that it is no fault of 
the law. The victim may regard himself as a singularly 
unfortunate man. We do not pretend in the preceding 
pages to do more than indicate the loopholes for escape ; to 
state them fully would be to reproduce the series of Justi- 
ciary Reports. The mere indication, however, may be offered 
in the hope that it may be of use to some at least of the 
criminal classes. ‘The contravention of a Burgh Police 
Act may be the first step which leads to a life of crime ; 
and a conviction for such an offence, if not followed by a 
suspension, may undermine that self-respect which is the 
leading characteristic of the good citizen. 

W. M. Groac. 
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Income-Tax in France.—The scheme of financial reform, submitted to 
the Brisson Cabinet by M. Peytral, the Finance Minister, has been adopted 
by the Dupuy Cabinet, and seems not unlikely before long to be adopted 


in its main principles by the French Parliament. The new income-tax is 
to come in place of what is called the “ contribution personelle mobiliére,” 
and also of the window and door-tax, and ought, therefore, to produce 
about 150,000,000 francs, or £6,000,000. For the purpose of this 
assessment, income is to be calculated from the following data:—(1) The 
letting value of dwelling-houses, including stables, gardens, and parks, and 
such other subjects as are used to promote the amenity of dwelling-houses, 
but excluding what is exclusively used for business; (2) the number of 
domestic servants in the house ; (3) the number of horses and carriages 
used by the residents ; (4) the number of sporting dogs and pet dogs, and 
also the yachts, owned by the inhabitant. Where a house is used for both 
pleasure and business, half the letting value is taken. Houses, occupied 
for a portion of the year only, are taken at a third. But in each case the 
real rent is taken, and not the four-fifths, on which the personal contribu- 
tion is now levied. The towns and communes of France are then divided 
into eight classes, according to the amount of population, and to each 
progressive rental in these districts a different coefficient is applied in order 
to work out the approximate income of the inhabitant. Thus, in Paris the 
coefficient is four for all rents up to 400 francs, and ten for all rents above 
4000 francs; while in a commune with a municipal population of not less 
than 1000, the coefficient four applies only to rents below 50 francs, and 
the coefficient ten to all rents above 500. Each portion of each rent, 
however, is estimated at its proper coefficient, so that a Paris rent of 
5000 francs (£200) is estimated to represent an income of 37,600 francs 
(£1500). These figures are modified by the other elements mentioned. 
For one female servant, in Paris, 800 francs are added to the income, in 
the smallest towns, 400 francs; for a man servant, 2400 francs in Paris, 
and so on by a descending scale. A motor car, with places for four, adds 
3000 francs; an ordinary four-wheeled carriage, 2000 francs; a horse, 
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9000 francs. These are mere illustrations of a somewhat complicated 
system of valuation. On the other hand, with characteristic patriotism, 
the French legislator proposes liberal deductions from income according to 
the number of children, or ascendants, whom the citizen has to maintain— 
one-tenth for two children up to five-tenths for seven. But these deduc- 
tions are allowed only on a statutory maximum income of 20,000 francs 
in Paris, down to 5000 frances in the provinces. Further, a deduction is 
made of the income representing, on this calculation, a minimum living 
rent, which is stated for Paris at 500 francs, but which in the country will 
be fixed by the local authorities. There are features of merit and 
ingenuity about this scheme, but, no doubt, the working difficulties will 
be great. It is expected to hit Paris hard, and that is right, for Paris is 
too much responsible for France. 


Betterment.—This subject was treated in a very clear and interesting 
way by Mr. J. H. Romanes, W.S. at a recent meeting of the Economic 
Society. Mr. Romanes fully analysed the provisions of the famous Strand 
Improvement Bill of 1890, and of the later cases in which Betterment 
clauses were actually sanctioned by Parliament, as in the Tower Bridge 
Approach Schemes of 1895 and 1897. Agreeing with the extremely abstract 
and theoretical conclusion of the Lords’ Select Committee, Mr. Romanes 
defended the Betterment charge from the lively and persistent attacks of 
Mr. Arthur A. Baumann and from the misapprehensions of Mr. John 
Honeyman, R.S.A. in their several publications. On most of these points 
he seems entirely successful. The guid pro quo principle, or payment 
according to benefit received, although abandoned as to Imperial taxation, is 
certainly observed to some extent in local assessment; and it is probably 
true, as Professor Bastable argues, that the holders of “differential gains,” 
or unearned increments, are not able to throw public charges upon the 
occupier. But Mr. Romanes seems to exaggerate the value of the American 
precedent of “special assessments” and to underrate the practical difficulties 
of a just assessment of Betterment. As regards the United States, 
Mr. F, J. Stimson, a distinguished Boston lawyer, writing in 1893, says: 
“Our general conclusion, in this country at least, is that, however just the 
principle that a property owner who is benefited by a local improvement 
should bear part of the expenses attending it, nevertheless the principle of 
imposing the cost of public works upon a small number of property holders 
in a narrow neighbourhood is so dangerous an encouragement to municipal 
extravagance, and so great a temptation to the labourer voter, that the evils 
resulting from it are often greater than the benefits.” The provision of 
section 38, sub-section 8, of the Housing of the Working-Classes, 1890, 
hardly goes beyond the scope of a private improvement rate, and does not 
appear to have been much acted on in practice. Again, the argument 
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advanced by Mr. P. H. Smith, in the Law Quarterly Review, to the effect 
that betterment follows as a corollary from the law admitting claims for 
property injuriously affected, seems doubly unsound ; (1) because compensa- 
tion is different from taxation, and (2) because the injurious affection of 
property A involved in the betterment of property B has always been 
excluded from compensation. It has never been made clear on what 
principles of justice either the “ betterment ” area, or the ‘ worsement ” area, 
can be defined before the construction and use of the works, and yet both 
must be defined before, in justice, Parliamentary powers to charge are 
obtained. The difficulties of Betterment strongly suggest that, where the 
public interest is sufficient for the purpose, local authorities should proceed 
on the “recoupment”’ principle, and take over by the improvement scheme, 
with all risks, the property liable to be affected. 


The Beaufort-Palmer Act.—This little statute, 61 & 62 Vict. c. 26, 
was christened after its professional parent, the author of Company 
Precedents. It gives to the Court a discretionary power cf dealing with 
cases of accidental and inadvertent failure to comply with the provisions of 
sec. 25 of the Companies Act 1867 as to the filing of contracts where the 
consideration for shares is other than cash. The policy, the necessity, of 
sec. 25 is not questioned, but it was felt that cases of hardship had occurred. 
Where an honest blunder had been made, was the Company helpless to put 
things right? Must it wait for liquidation, when nothing could be put 
right? In point of fact going Companies have often been advised in such 
cases without approaching the Court to correct the error by the filing of a 
contract, in some cases going through the form of a re-issue of shares ; but 
the legal effects of such a procedure had not been fairly tested, and could 
hardly be supposed to interfere with any rights vested in creditors. And 
this was also frequently sanctioned by the Court, after notice to creditors, 
one of the most recent cases being Maynard’s (1898), 1 Ch. 515. In all 
such cases application will now be made under the new Act to the Court, 
which must be “satisfied that the omission to file a contract or sufficient 
contract was accidental or due to inadvertence, or that for any reason it is 
just and equitable to grant relief.” These are comprehensive words, and 
their effect is increased by the further provision that the application may be 
made either before or after winding up, or even after proceedings have been 
commenced to enforce liability on the shares as not paid for in terms of the 
statute. When would it be just and equitable to grant relief? Would it 
be so in the well-known Kharaskhoma case, which is supposed to have led 
to the present Act, and where it was held that a contract, merely referred 
to in the registered contract, was not registered? That might be an innocent 
blunder, or it might be a deliberate suppression. And ought the judicial 
discretion to be exercised favourably in any winding up, unless it clearly 
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appears that no creditors have been misled? In the case of Brownlie 

(2lst December, 1898, 6 S.L.T. p. 249), Lord Stormonth Darling has 

gone very far in the application of the new Act, because he entertained a 

petition, not only after liquidation, but after judgment pronounced in an 

action by the liquidator against shareholders for liquidation calls upon the 

shares in question, that judgment being under appeal. It would appear, 
i however, that this procedure must be right, because, as the statute is retro- 
spective in operation, the shareholders (so long as not excluded by a final 
judgment) should have an opportunity of proving that substantial considera- 
tion was given for the shares, and that the creditors have not been misled 
by the non-registration. 


Select Committee on Money-Lending.—While great credit is due to 
this Committee for the patience and fairness with which their disagreeable 
enquiry was conducted, it cannot be said that their report makes very 
practical proposals for the prevention of the evils in question. It is sug- 
gested that special rules of law, and even a system of public registration, 
should be applied to the ill-defined class of ‘ persons carrying on the busi- 
ness of money-lender.” Apart from the injustice of not dealing at the same 
time with unconscionable contracts of loan, not made by prefessional lenders, 
why should this whole class be t. us piaced in the pillory? Would the 
proposal not simply raise another plea, equally available to the honest and 
the dishonest borrower—viz., that the creditor is a money-lender? As 
regards all “ professional” loans, whatever the rate of interest stipulated, it 
is proposed that the Court should have absolute discretion to inquire into 
the contract and the accounts, and to fix a reasonable rate of interest ; and 
then, as if conscious that the result of such an enquiry could hardly be satis- 
factory, the Committee proposes that there should be no appeal from the 
first decision, whether in a superior or inferior Court. It is obvious that 








this would throw an intolerable burden upon the creditor in a very large 
number of honest and reasonable transactions. In fact, the trade of money- 
lending would now be conducted by the Court, and would for that reason 
be to a large extent discontinued, except by methods which would certainly 
not be more favourable to honesty than those now employed. The Com- 
mittee are, however, impressed with the difficulty of dealing with usurious 
bills in the hands of bond fide holders, and they propose that the money- 
lender should be bound to repay the acceptor the excess beyond a reason- 
able amount, which the latter has been compelled to repay the holder. What 
a vista of litigation, after the original mischief has been done by the pay- 
ment of, or effort to pay, the usurious loan! But in point of fact, as was 
well pointed out by the Scottish Trade Protection Society, the immediate 
result of legislation on these lines would be to throw many more Joan trans- 








100 THE JURIDICAL REVIEW. 


actions into the form of bills. It has further been suggested, though not 
by the Select Committee, that the rate of interest should be stated in bills, 
under pain of nullity, and that every bill stipulating more than 15 per cent. 
should be treated as “ suspect,” and a proper subject of enquiry. It seems 
to be forgotten that the Pawnbroking Statutes authorise 25 per cent. It is 
utterly impossible to draw any dividing line between reasonable and un- 
reasonable rates of interest, and it is doubtful whether the mention of a 
rate of interest for any period, however short, would form a substantial 
protection to people who, having no security, must pay highly for credit. 
After all, the victims of a Gordon or a Robertson form a small minority of 
the community, and the principles of free contact, free from error and fraud, 
must not be set aside in their interest. The English law relating to uncon- 
scionable bargains with money-lenders was recently made the subject of an 
interesting little treatise by Messrs. Bellot and Willis, in which all the lead- 
ing cases are digested. We may refer to the opinion of Lord Selborne in 
Lord Aylesford’s case, L.R. 8 Ch. App. 484, and that of Kay J. in James 
v. Kerr, L.R. 40 Ch. D. 449. The whole doctrine of “catching bargain” 
is based upon fraud, or the unconscientious or unfair use of an advantage 
arising from the relative positions of the parties; “an equity strictly and 
directly personal to the plantiff in each particular case.” But mere in- 
adequacy of price, or exorbitancy of interest, is not a ground for setting 
aside a contract. As Sir George Jessel said in Bennett, 43 L.T.N.S. 246: 
“A man may agree to pay 100 per cent. if he chooses. There is no reason 
why a man should not be a fool. Why should a usurer take 5 per cent. ! 
He carries on a most disreputable trade: he must be paid for the loss of his 
character as well as for the risk he runs of losing his money.” That is one 
view of the subject, but it must be kept in view that there are respectable, 
as well as disreputable, money-lenders. 
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Modern Political Institutions. By Simeon KE. Batpwix, LL.D. Boston : 
LittLtz, Brown & Co., 1898. 


ProrEssor or JupGE BaLpwix—for he has right to both titles—is known 
widely on the other side of the Atlantic, and to many on this side of it, as 
one of the distinguished ornaments of Yale University and of the Law 
Courts of his country. He is an accomplished lawyer and something more. 
His position and the bent of his mind are well shown by some of the offices 
which he has held. As President of the American Bar Association, of the 
American Social Science Association, and of the New Haven Colony His- 
torical Society, we recognise him as a leading lawyer of cultured tastes, with 
an instinct for improvement of the law. In his different capacities he has 
delivered many addresses and written many essays. Some of these, through 
which a common thread of interest runs, have been revised and collected in 
this volume. 

The articles mainly concern the history and philosophy of the political 
institutions of the United States. While I do not say that upon every 
point it is possible for an observer from the outside to be in entire concur- 
rence with Professor Baldwin, no one can fail to be struck by the vivid 
interest and the thoughtful and suggestive nature of the papers. His account 
of the changes in the Government of the United States during the first 
hundred years of its existence is full of information, and is written in an 
impartial judicial spirit, reminding one of Mr. Bryce. The absolute power 
which he describes as wielded by the President, as well as by the Governors 
of the individual States, though familiar to those who know America, 
will strike most readers as being unparalleled. Were a European sovereign 
to do as the Governor of New York State did in 1897, and to veto over five 
hundred statutes passed by the legislature, there would be a revolution, and 
the minister who advised the proceeding might be thankful if he escaped 
impeachment. And one has difficulty in fully understanding a system 
under which Congress will, upon a crisis arising, place in the hands of the 
President, for a particular purpose, a sum like £10,000,000 “ to be expended 
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absolutely at his will.” These are startling incidents of the tendency in 
democracies towards the establishment of dictatorships for the period of 
office. It is very interesting to get from so well qualified an observer the 
opinion that the great change wrought by some of the later amendments of 
the Constitution “ has been to concede and perpetuate to the United States 
vast and far-reaching national powers ; to unify and centralise their govern- 
ment, for good or ill.” . 

The article which will more specially concern the readers of this Review 
is the one devoted to American Jurisprudence. It is known that law in 
America, although originally imported from England, has been widely 
altered. The colonial freedom from the traditional reverence which makes 
Englishmen bow awe-struck before their legal system, has affected both the 
Judicial and the Legislative treatment of Law. Among the judges it was 
early thought right not slavishly to accept the common law and its prece- 
dents. It was held that it could be examined and, if inconsistent with 
sound principle, set aside. In legislation, experiment succeeded experiment, 
till now things have got more settled, and the tendency is almost towards 
conservatism. ‘ We now,” says Professor Baldwin, “look to Australia for 
experiments in legislation. A hundred years ago the world looked to the 
United States.” 

As reforms in English law most frequently originate in other English- 
speaking countries, it may be interesting to us to note what changes are 
claimed to have originated in the United States. In some the Americans 
claim simply to have anticipated the English in point of time. In others 
they claim still to be in advance of them. To the first class belong the 
following reforms :— 


Reduction of excessive punishments of crimes, and treatment of crimi- 
nals with special view to their amendment ; 

The restriction of the power to imprison debtors, and finally the abolition 
of imprisonment for debt ; 

The giving of more extensive powers for freely incorporating com- 
panies ; 

Amelioration of the law in regard to the property of married women ; 

Modification of the doctrine that marriage is indissoluble so as to allow 
of divorce ; 

Establishment of County Courts ; 

Admission of parties to suits as witnesses ; 

Improvement of the law of process, and the forming of procedure 
codes ; 

The much larger use of codification ; and, lastly, 

The much more extensive and almost universal use of Statute law 
consolidation. 


The reforms on old English law which have been made in America, 
and which are still not adopted in England, are :— 
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The establishment of a complete system of public prosecution for crimes 
and offences ; 

The abolition of the criminal law of libel ; 

The giving to juries in criminal cases a certain power of control over the 
sentence ; 

The establishment of a complete and compulsory system of registration 
for titles to land ; 

The abolition of the law of primogeniture in land, in the case of in- 
testacv ; 

The placing of both sexes upon a footing of equality in regard to the 
right to divorce ; and 

The allowance of divorce upon grounds other than those upon which it 
is allowed in England. 


I have omitted from the preceding enumeration some reforms specified 
by Professor Baldwin which seem to me to be matters rather of politics 
than of law, and I have not given the few instances of changes which have, 
as I think, been deteriorations. In what I have given I give the substance 
of his claim for America rather than his precise words. That it is a good 
and valid claim which Professor Baldwin makes there can be no doubt, 
though in some of the cases of anticipation the period was short. He does 
not claim absolute originality for America in regard to all the reforms. 
Some he attributes to the influence of continental examples. For example: 
“There is nothing,” he says, “distinctly American in codification ; it is 
simply un-English.” The extent to which the reforms in both of the classes 
have existed for long in Scotland has—not unnaturally—escaped his 
observation. It is, however, noteworthy that some of the reforms in the 
first class, and most of those in the second class, are only parts of our old 
and well established Scottish system. 

J. Dove WIzson. 


Encyclopedia of the Laws of England: Being a New Abridgment by 
the most Eminent Legal Authorities. Under the general editorship of 
A. Woop Renton, M.A., LL.B. of Gray’s Inn, and of the Oxford 
Circuit, Barrister-at-Law. Vol. 1X., Mortmain to Peel Acts; Vol. X., 
Peerage to Rail; Vol. XI1., Railway to Stream ; Vol. XII, Street to 
Zululand. 


These volumes, like their predecessors, are on the whole well done. 
The long articles are the best. Mr. Walter Lindley gives a good summary 
of the law of Partnership, covering 40 pages. Mr. Manson writes on 
Municipal Corporations clearly and accurately, as is his wont. The article 
on Principal and Agent, by Mr. Bowstead, covers nearly 60 pages, and seems 
to be well done. Another long article is that on Poor Law, by Mr. W. W. 
Mackenzie: some of the details seem to us to be out of place in a work of 
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this kind. Mr. G. G. Phillimore writes on Necessaries, Perils of the Sea, 
Pilotage, and other matters connected with merchant shipping and Admiralty 
practice. Mr. Blake Odgers’s articles on Parish, Parish Council, Parties, 
and Pleading, and various matters connected with the law of libel, and Mr, 
Vesey Fitzgerald’s articles on Nuisance and Public Health, are practical and 
useful. Mr. C. Burney and Mr. Stringer write with authority on matters 
connected with the procedure of the High Court, and Mr. Craies on the law 
and practice in criminal matters. Mr. Edmunds and Mr. T. M. Stevens 
contribute a good article on /atents, but we could wish that the authors 
had told us more definitely what kind of property a patent is: they tell us 
that it is not a chattel—a statement which hardly requires to be supported 
by the authority of Lord Herschell—but they do not say whether it is a 
chose in possession, or a chose in action, or a tertium quid. We also think 
that the authors are hardly justified in saying that a legal interest in a 
patent can only be conveyed by deed, or in citing Re Casey’s Patents 
(1892, 1 Ch. 104), as bearing out that statement ; the point has never been 
decided. 

Mr. Cyprian Williams writes with learning and accuracy on Perpetuities : 
Mr. Lightwood on Possession, and Mr. Savill Vaizey and Mr. M. G. David- 
son on Powers, more competent writers on these subjects could not be 
found. Mr. M. G. Davidson also writes on the law of coparcenary under 
the title Parceners. Mr. W. F. Phillpotts has an article on the equitable 
doctrine of Notice, and Mr. Israel an article on J’riorities ;: these two 
articles contain much valuable information, but the subjects to a certain 
extent overlap, and the result is that some points are dealt with twice over, 
while others are not dealt with atall. Mr. Israel’s article on Portions seems 
to us quite inadequate, for it only deals with the doctrine of deuble 
portions. 

In the shorter articles the reader occasionally finds matter for more or 
less serious criticism. Thus, under the title J/ushrooms a case is cited as 
deciding that picking wild mushrooms is not an offence within sec. 52 of 
the Malicious Damage Act ; this is quite right, but reference should have 
been made to the later case of Gayford v. Chouler (1898, 1 Q.B. 316), 
which is to the contrary effect; it is true that in the latter case the 
damage was done to grass, but the principle is the same, for the palate of 
the law does not discriminate between wild mushrooms and meadow grass. 
The maxim Nullum tempus aut locus oceurrit regi has a strange sound, and 
suggests alarming possibilities: where did Mr. Wood Renton discover it ? 


The article on Ouster occupies about half a page, and contains more blunders 


than we could have believed possible in so small a space. Under the title 
Past Debt, we are told this: “ A debt which is in existence prior to some 
independent legal act relating thereto is [called a ‘ past debt’] to distinguish 
it from an ‘existing debt,’ that is, a fresh advance made at the time.” 
This is inaccurate: “existing debt” and “fresh advance” are always 
opposed to one another; they are never used as synonymous terms. The 
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attice Paravail runs as follows: “A tenant paravail signified the 
lowest tenant of land, and was so called because he was supposed to make 
avail or profit of the land for another.” We envy the reader who under- 
stands this without any previous knowledge of the subject, and we hope 
that he will not swallow Mr. Wood Reuton’s etymology. “ Paravail” 
comes from the French pav and aval, meaning “at the bottom ” (literally 
“at the bottom of the valley”), as opposed to “paramount,” from par 
and amont, meaning “at the top” (literally, “at the top of the hill”): 
aval and amont are used in modern French to describe the relative posi- 
tions of riparian proprietors. But etymology is evidently not Mr. Wood 
Renton’s strong point, for under Nave he tells us that the word “is 
derived by some from an Anglo-Saxon word naf, which signifies the middle 
of a wheel, but it is also connected with véog or naris [sic].” The nave of 
achurch has no more to do, etymologically or otherwise, with the nave 
of a wheel than it has to do with the knave of hearts. 

The article Pre-emption is unsatisfactory. It tells us that “a right of 
pre-emption unlimited in point of time is not void as a perpetuity 
(Birmingham Canal Co. v. Cartwright, 1879, 11 Ch. 1). 21).” — This is 
quite wrong: we thought that every law student was aware that the case 
cited was overruled in 1882 by ZL. & S.-W. Ry. v. Gomm (20 Ch. D. 562). 
The blunder is the more strange, inasmuch as the effect of the latter case is 
duly noted at pp. 40, 41 of the same volume, in Mr. Cyprian Williams’s 
article on Perpetuities. 1f Mr. Wood Renton publishes a supplement to 
his Encyclopedia, we hope he will give a reference, under the title Pre- 
emption, to Mr. Cyprian Williams’s excellent articles, recently published in 
the Solicitors’ Journal, on the question whether an option of purchase 
contained in a lease is obnoxious to the Rule against Perpetuities, a point 
on which there is a divergence of opinion in the profession. To return 
to the article on Pre-emption : in that part of the article which states the 
rule that trustees cannot give an option of purchase, reference should have 
been made to the case of Oceanic Steam Navigation Co. v. Sutherberry 
16 Ch. D. 236), and to the provisions of the Settled Land Act 1889. 

One of Mr. Wood Renton’s articles mystifies us completely ; we give 
it in full, in the hope that some of our readers may be able to explain it: 
“ Passive Debt.—Under this term fall to be included all sums of which 
one is actual debtor, as distinguished from active debts, which are incurred 
with a view to furnishing assets whereby passive debts may be paid. On 
the latter interest will invariably be payable, whereas on passive debts, by 
agreement, express or implied, between debtor and creditor, no interest 
will, as a rule, be due.” No authority is given for these remarkable state- 
ments, which read as if they were based on a misapprehension of the 
meaning of dettes actives and dettes passives in French Law. 


Mr. Bowstead opens the eleventh volume with an article on Railways, 
which gives as good an outline of the subject as could reasonably be 
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expected in the compass of thirty-eight pages. Mr. Bowstead has, however, 
confined himself rather too strictly to the public general statutes relating to 
railways ; we do not, for example, find any statement of the law relating to 
the conveyance of passengers’ luggage, or any explanation of terminal charges, 
or any reference to parliamentary deposits, which form the subject of an 
article in the ninth volume. There are several good articles on subjects 
connected with the law of property’and conveyancing, notably the articles 
on Trusts, by Mr. C. C. M. Dale; on the Settled Land Acts and Settlements, 
by Mr. Vaizey ; on Uses and Vendor and Purchaser, by Mr. J. M. Gover; 
and on Supports, by Mr. Leybourn Goddard: all these are excellent. 
Mr. Stroud has a sprightly and practical article on Will, which covers over 
100 pages: most of this, however, is taken up with a ‘“ Judicial Glossary” 
of words and phrases. Some of the shorter articles on matters connected 
with real property are by no means perfect ; indeed many of the minor 
articles show signs of carelessness: thus in the article Woods and Forests 
we are told that the management of the royal parks in and near London 
was transferred to the Metropolitan Board of Works by the London Parks 
Act 1887: this is a singular blunder. Among miscellaneous articles we 
may mention useful articles by Mr. Vesey Fitzgerald on Street and Water 
Supply ; by Mr. W. D. Rawlins and Sir F. Fry on Specific Performance ; 
by Mr. G. H. B. Kenrick on Registration of Voters, Returning Officer, 


and Levising Barrister ; by Messrs. Foa and Hindmarsh on Recovery of 
Land; and by Messrs. Burney and Stringer on various matters relating to 
procedure. 


On the whole, Mr. Wood Renton must be congratulated on having 
carried through an exceptionally difficult undertaking to a successful 
termination. Cs 


Les Vices de Notre Procédure en Cour d’Assises. Par H. Spryrr, 
Avocat a la Cour d’Appel, Docteur en Sciences Politiques et Adminis- 
tratives. Bruxelles, 1898. 


This is a clever and learned study in comparative legislation with special 
reference to the condition of the Belgian law, and to the reforms which 
have been suggested in the valuable reports made by M. Thonissen from 
1877 to 1884. The patriotic Belgian feels that in criminal procedure 
Austria and Germany have got a long start in necessary reform. M. Speyer 
deals with the indictment (acte d’accusation), the interrogation of the 
accused, the position and treatment of witnesses, and the functions of the 
jury. On each of these subjects he glances at the jurisprudence of the 
leading European States, and as regards the Law of Evidence he states the 
English law at considerable length, founding mainly on the works of 
Bentham, Best, and Sir James Stephen. M. Speyer selects the Crown 
Indictment against Dr. Leander Star Jameson as a specimen of the some- 
what verbose English pleading, which he truly says is unlike the French 
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or Belgian acte accusation, since it does not argue the case. His researches 
have not extended to the Scottish Criminal Procedure Act 1887, which is 
the ne plus ultra of brevity. The vices of the Belgian indictment are illus- 
trated by quotations from the famous Joniausx case in the Bibliothéque de 
Criminologie, which certainly read like animated addresses to the jury 
rather than sober pleadings. The change, on which M. Speyer lays most 
stress, 1s that, before any witnesses are examined, the nature of the charge 
and of the defence should be successively explained to the jury by the 
Counsel appearing. As regards the interrogation of the accused, M. Speyer 
denounces it as a violation of the principle of the jury system, of the rights 
of the accused, and even of the Code which permits it. It does not tend 
to the ascertainment of truth, it destroys the impartiality of the Bench, and 
it makes justice extremely unpopular. M. Speyer, indeed, proposes to 
abolish wholly the present system of interrogation, reserving right to the 
prosecution at the close of each deposition to ask the accused for personal 
explanations arising out of the evidence just given ; and, after that process 
is finished, it is proposed that the President and the jury should have a 
carefully defined right to address questions to the accused. The author 


gives some amusing instances of the length to which hearsay evidence is 


sometimes admitted—e.g., in the recent Van der Auwera case a female 
witness deponed :—“ M. Slotmans told me that a lady (I don’t know her 
name) had come to Mme. Legasse’s house to say that Steenkiste (the ser- 
vant of the prisoner) had told her that the prisoner was guilty, but that le 
could not speak on the subject for fear of losing his place!” M. Speyer's 
discussion of the disqualification of witnesses is of great interest, and upon 
the doctrine of confidentiality he makes some criticisms (amply justified by 
the conduct of the French Generals in the Zola trial) upon the law recently 
voted in Belgium, which gives absolute privilege to every civil and military 
servant on the mere allegation that to answer the questions would be hurt- 
ful to the public service. He insists on the necessity of a written certificate 
by the head of the department involved, that the evidence proposed would 
be dangerous to the national security. Upon the question of the jury, 
M. Speyer admires the British system, and pays a gratifying tribute to our 
judges. “These men,” he says, “who, to a profound knowledge of the 
science of law, add the practical spirit which is the secret of their power as 
a race, a thorough knowledge of human nature, and the highest conception 
of their public duty, do not hesitate to speak to the jury in the language of 
everyday life, without philosophic subtleties or extravagant rhetoric. 

In adopting from them a form of charge to the jury, we have drawn fvom 
one of the purest sources of modern criminal law.” 


Green’s Encyclopedia of the Law of Scotland. Vols. IX., X. 
Edinburgh, 1898. 
These volumes contain much valuable matter. In Vol. LX. the longest 
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articles are those by Mr. Brown on Nuisance, Mr. Napier on Partnership, 
Dr. Daniell on Patent, and Mr. Orr Deas on Poor Law; all of which 
seem very carefully done, though we doubt the convenience of the form in 
which Dr. Daniell has decided to present his subject. Sheriff Shennan 
contributes the articles on parochial matters; and among other excellent 
papers are those on Negotiable Instruments by Mr. Irvine, Nobile Officium 
by Sheriff Mackay, Penalties by Mr: Christie, Poinding by Mr. Tait, Ports 
by Mr. Moffatt, Possession by Mr. Murray, Power of Sale by Mr. Gloag, 
Precedence by Mr. Stevenson, and Prescription by Mr. Millar. Mr. Chree 
writes with clearness and learning on Passive titles in Heritage, and Mr. 
Burns gives a capital account of Notarial Instruments. It is impossible for 
the Editor of an encyclopadia to please everybody, and we have never been 
able to understand the locus standi in Scots law of Mr. Irvine’s very inter- 
esting notes on Roman law. What, for example, has Vexwm to do with 
Scots law? We are glad, however, to see that in his historical article on 
Roman Law, Mr. Irvine adopts as to its reception in Scotland the sound 
views which have been stated in the Juridical Review. Perhaps, too, there 
is a tendency to defer too much to English authority. Thus, in the article 
on Obligations, we are referred to a statement of the law on immoral obliga- 
tions in four propositions, laid down by Lord Selborne in Ayerst v. Jenkins, 
L.R. 16 Eq. 275. These propositions have reference to the equitable 
jurisdiction of Chancery, and proceed partly on the fact of the consideration 
being stated or not stated in the deed. The English law of consideration 
differs from that of Scotland, and is also differently applied to deeds under 


seal and less formal or parole agreements. It may be that, when worked 
out on the Scottish authorities, the Scots law is not greatly different from 
the English, but it is not well stated by this array of English proposi- 


tions, and a bare reference to Bell’s Principles and the case of Webster, 
14 R. 90, This article also suffers from overlapping. The doctrine of offer 
and acceptance has certainly not much to do with “obligation,” but it was 
unnecessary to state it when it is more fully stated ten pages later in the 
article on Offer and Acceptance. One danger of these double statements is 
that the reader may rely on the less valuable; and here in “ Obligation ” 
no reference is made to the large question raised in Murray, 24 R. 926 
(cited ten pages later), whether the doctrine of undue delay applies to offers 
in the building trade. In Vol. X. we observe among the leading papers 
those on Principal and Agent by Mr. Umpherston, Private Bill and Pro- 
visional Order by Mr. Constable, Procurator-Fiscal by Mr. Hilton Brown, 
Public Health Acts by Mr. Dudley Stuart, Railways by Sheriff Ferguson, 
Rating by Sheriff Armour, Registration of Deeds by Mr. H. P. Macmillan, 
Reparation by Mr. Glegg, Retention by Mr. Gloag, River by Mr. Murray, 
and Roads and Bridges by Mr. Alastair Davidson. In his articles on 
Negligence and Reparation, Mr. Glegg seems to be haunted by apprehensions 
of evil from Flood and Allen, but these have not yet been realised. We 
do not think that an encyclopedia will ever be used as a manual of practice, 
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and hence it seems excessive to devote eighteen pages to the subject of 
Reclaiming Notes, and only half a-page to the doctrine of Recompense. 
The latter article should have contained some reference to the principles 
illustrated by Heirs of Selby v. Jollie, M. 13,438, and Buchanan v. Stewart, 
2 R. 78, as to the liability of creditors in possession to claims by reversionary 
owners, or tradesmen employed by them, for meliorations on the property. 


The Scots Revised Reports, House of Lords’ Series: Vol. IV., 1821 to 
1827, containing Shaw’s Appeals, 2 vols., and Wilson & Shaw’s 
Appeals, Vols. 1. and J]. Edinburgh: Wa. Green & Sons, 1898. 

This finely produced series appears with creditable regularity. The 

present volume contains many decisions of the highest interest — e.g., 

Young v. Leven (slander of public officer), Agnew v. Earl of Stair (pro- 

tection of pupils), Stewart v. Agnew (rehearing of appeals), Duff v. Earl 

of Fife (blindness as affecting legal capacity), Haggart’s Trustees vy. Lord 

President Hope (liability of bench for censure of the bar), Smith v. Bank 

of Scotland and Duff v. Fife (authentication of writ), Zhomson v. Bank 

of Scotland (liberation from cautionary obligation), Richardson vy. Lady 

Hadinton (foreign law of prescription in Scots bankruptcy), Zurnbull vy. 

Tawse (irrevocable trust), Maule v. Maule (aliment), Fullarton vy. Hamilton 

(the Bargany entail case), Grant v. Pedie ( forum originis), Hill v. Burns 

(charitable trust), Gordon v. Robertson (removal of waygoing straw), &c. 

Most of the judgments are by L.C. Eldon or Lord Gifford, with some 

opinions of Lord Redesdale. In 1827 Chief Baron Alexander and Sir John 

Leach were appointed to hear Scottish appeals, and as neither was a member 

of the House of Lords, the judgments in these cases were handed out to the 

parties in a private room. It is odd to think of an English equity lawyer 
sitting alone to reverse a unanimous decision of the Court of Session on the 
question whether a minister of a royal burgh, with a landward parish an- 
nexed, is entitled to a manse under 1663, c. 21 (Auld v. Mags. of Ayr, 13th 

June, 1827). However, Leach was a judge of first-rate ability, and in this 

case he had Sir John Connell, as counsel for the appellant, to keep him 

right. We see no reason to alter the opinion we have before expressed, 
that the references in this series to subsequent decisions might usefully be 
extended. For example, the Bargany case was distinguished in Neilson vy. 

Cochrane’s Representatives, 15 Sh. 365 and 1 Rob. 82, and hy Lord Jefirey 

in Campbell v. Campbell, 10 D. 461, and the opinions in the Court of 

Session were on one point dissented from in Rocca v. Catto’s Trustees, 4 R. 

70. So also, the case of Duff v. Earl of Fife was examined by Lord 

Cottenham in Reid v. Baxter,1 Rob. 66, with special reference to certain 

Scottish decisions that had not been mentioned in Duff: 
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The Law and Practice under the Patents, Designs, and Trade Marks 
Acts 1883 to 1888. By W. W. Lawson. Third Edition. Price 
27s. 6d. London: Burrerworts, 1898. 


This work is well known to all who have to do with patents, designs, or 
trade marks, and it is considered by many leading counsel to be perhaps the 
most convenient of all the books for purposes of reference. It has been 
very thoroughly revised and brought up to date by the author, with the 
assistance of Mr. Sharp and Mr. Warmington, both of the Middle Temple ; 
and their work has been accomplished in such a way that we may con- 
fidently predict a continuance of the well-established popularity of this 


book. 


Documents and Correspondence Relating to the Judicial Crisis in 
the South African Republic (Transvaal). Translated by J. E. 
Korzt. London: Witiiam Ciowes & Sons, Limitep, 27 Fleet 
Street. 1898. 


The judicial crisis in the Transvaal is now a thing of the past; so rapidly 

do grievances succeed one another in that ill-starred Republic. But the 
evil done by the action of the President in connection with it is still felt. 
In his disputes with the Uitlanders we have many examples of Mr. Kriiger’s 
strong measures, but unfortunately we have no exact record of the disputes 
and have to trust to ea parte statements when we wish to weigh the rights 
and wrongs of the respective sides. In this instance it is different, and the 
record which we have before us gains special piquancy from the fact that 
the President’s victim is this time of his own household. The pamphlet 
which Mr. Kotzé has published puts before us the whole correspondence 
between the State President and the Judges from the time when the draft 
law, giving power to the President to dismiss those Judges who took up 
a position contrary to that of the Executive regarding the right to “ test ” 
resolutions of the Volksraad, was laid upon the table of the Raad, 
until the dismissal of Mr. Kotzé. The perusal of these documents does not 
raise one’s opinion of Mr. Kriiger’s methods. His treatment of Mr. Kotz¢ 
was far from worthy of a President towards a Chief-Justice who had served 
his country loyally and faithfully for so long a time as Mr. Kotzé had 
.done. It gives the impression of sharp practices of which so many of 
Mr. Kriiger’s actions savour. But on the broader question, the relation 
between the Executive and the Judiciary, the injury done is incomparably 
greater than any which Mr. Kotzé has suffered. It would be impossible to 
discuss the question here. Suffice it to say that, even taking into account 
the difficulties of a Raad legislating for rapidly changing circumstances, 
such action as that taken by the President and the Executive was very 
little calculated to promote the good of the Republic. 


R. Scott Brown. 





Motes on Decided Cases. 


Trade Name—Invented or Fancy Word—Eastman Photographic 
Company. A.C. (1898) 573.—This decision has come just in time, because 
the law relating to “invented words” was beginning to assume a rather 
fantastic and irrational form. It was by no means obvious why “ Somatose ” 
should have been condemned in the Farbenfabriken case (1894) 1 Ch. 
645, because apparently the Court thought the name suggested that that 
interesting meat powder might easily be absorbed into the body, while, as 
we all know from our experience of railway platforms, Mazawattee should 
have been allowed to flourish, Densham (1895), 2 Ch. 176, although Maza 
is a Hindustanee word meaning “relish,” and Wattee is a Cingalese word 
which might very well be applied to a tea estate. The House of Lords have 
now laid down that, taking the Statutes of 1883 and 1888 together, the 
condition, that the name shall not refer to the quality of the goods, does 
not apply to the case of invented or fancy words, because, where the word 
was not in use before, nobody is the poorer by its appropriation. The 
Court will therefore be relieved from such far-fetched reasoning as prevailed 
in the Somatose case, and which suggested in another case that Satinine was 
really a description of the qualities of starch, and in the present case that 
Solio had something to do with the connection between photography and the 
sun’s rays, whereas, according to the depositions, it was suggested by Soho. 


Insanity.— Hope v. Hope's Trustees, 35 Sc. L.R. 971 and 23 R. 513.— 
When the Supreme Court has spoken, our duty is to obey, but in this case 
obedience is qualified by wonder and misgiving. In this case it was 
averred that Mr. Hope believed that he had on various occasions (which the 
pursuer omitted to specify) received communications from the Deity, com- 
manding him to promote the objects chiefly favoured by his will—viz., total 
abstinence and the defence of the Protestant religion: that the testator 
made certain admirable dispositions of his property, not merely from con- 
scientious and philanthropic motives, but because he believed God told him 
to do so, and that this was insanity. Is the House of Lords not here 
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entering a region of the inner spiritual sanctions of conduct from which it is 
desirable that the Law should modestly withdraw ? Lord Watson refers toa 
direction given by L.P. Inglis to the jury in Morrison vy. M‘Lean’s Trustees, 
24 D. 633, in which, no doubt, that great judge said : ‘Suppose he were to 
tell you that he makes this disposition of his property because he has 
received a direct revelation from Heaven that it is his duty to do it;” and 
this is classed with other statements “which no sane man could believe.” 
Maclean’s will was per se a sane will for charitable educational purposes, 
but that case had gone to trial upon a minutely detailed averment of 
the facts of the testator’s conduct, said to prove insanity, and it would seem 
dangerous to use such an incidental statement to a jury as an authoritative 
dictum upon the law of Scotland. The Court of Session, who unani- 
mously set aside the verdict against the will in J/aclean’s case, had no 
occasion to consider this dictum. Lord Brougham in Waring’s case says 
that an insane delusion is, not merely a belief which no rational person 
would have entertained, but a persistent and incorrigible belief of things as 
real which exist only in the imagination of the patient, and which no rational 
person can conceive that the patient when sane would have believed. (See 
Wood Renton on “ Lunacy,” p. 51.) How can a general belief in Divine 
communication amount to this? Many sane people think that the best men 
do receive Divine communications, and that even some distinguished lawyers 
have been among the favoured class. Prima facie, and without reference 
to the character and object of the alleged communication, a belief in habitual 
Divine communication, if a delusion, would rather fall under the principle 
noticed in Jenkins v. Morris, 14 Ch. D. 674, that testamentary capacity is 
not destroyed by a delusion which quickens the testator’s faculties. Again, 
the accessories of a particular alleged revelation might be of such a nature 
as to indicate insane delusion. Even then, however, by the evidence of 
what witnesses is it to be proved that the communication did not take 
place? The case may without irreverence be put of the will of Paul being 
challenged in consequence of what happened on the road to Damascus. 
Lord Davey, who dissented from the judgment, put aside the case of “ belief 
in revelations, visible or audible, or in any material mode of communication 
of the Divine will.” No doubt, if the pursuer in //ope’s case had been able 
to make any such averments, they would have been forthcoming. But, 
taking the record as amended, it apparently suggested only that the testator 
believed that the Deity spoke to him directly through his conscience. It 
must now be held that this is a relevant averment of insanity ; but many 
will be disposed to think that the view of Lord Davey is preferable: ‘‘ You 
may call this an insane delusion if you will, but it is a delusion (if it be one) 
which has been shared by some of the greatest benefactors of the human 
race, who, in obedience to such a call or command (as they have believed), 
have devoted their lives to mitigating the misery of the world, and endeav- 
ouring to raise mankind to a higher life and a better conception of their duties 
on earth.” Perhaps, after all, these are the only completely sane persons. 
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RUFUS CHOATE. 


me his later professional life, after the death of 
Daniel Webster, Rufus Choate was the acknowledged 
head of the American Bar. If we consider the variety of his 
gifts, the extent of his mental range, and his unique power 
of persuasion, he may fairly be regarded as the greatest 
advocate whom the New World has produced. If not the 
first of all modern advocates, no injustice would be done to 
the great names, which british and French legal bodies hold 
in reverence, by acknowledging his right to rank among the 
first three. ‘To determine the order of pre-eminence in which 
Erskine, Berryer, and Choate ought to stand would perplex 
the House of Lords, the Saturday Review, or even a Special 
International Commission. Perhaps, as in a famous historic 
case, each nation would give the highest place to its own 
representative, and a majority agree that the American 
deserved to come next. 

The leading dates and events of his life may be briefly 
sketched. He came of the good old yeoman farmer stock, 
which was, and is, the strength and glory of New England 
(as it was of Old England). He was born at Ipswich on Ist 
October, 1799, at the homestead, which had been possessed 
by four generations of ancestors. He passed his boyhood 
chiefly on the farm, near the old homestead, in sight of the 
sea. Though no marvellous tales are told of his early years, 
he showed the geniality of temper, sense of the ludicrous, 
the love of reading, the desire of knowledge, and the keen, 
nervous sensibility which distinguished his whole life. His 
youthful favourites were Bunyan, Plutarch, Josephus, 
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Marshal Saxe’s Life, Rollin’s “ Ancient History ;” and he 
knew the Assembly Catechism sufficiently well to quote 
it to juries forty years later. In his sixteenth year he 
entered the Freshmen’s Class at Dartmouth College. The 
course ended in his twentieth year (1815-19), but he 
remained another year as college tutor. He had “ mastered 
Latin” and “revelled in Greek.” French he read much, 
German he attacked in his later years. As a translator into 
English, he was even then unrivalled; in the power of 
speaking with grace and energy he had strangely impressed 
both professors and students; and he had saturated his 
mind with the great classic and modern authors. When an 
old man he wrote: “My college life was so exquisitely 
happy that I should love to relive it in my son;” and that 
his studies had “created tastes and supplied sources of 
enjoyment which support me to this hour, in fatigue, ill- 
health, and low spirits.” 

Probably his thoughts were turned to law rather than to 
divinity or literature, by hearing in 1818 Daniel Webster’s 
great argument for the College in the case which, till 
lately, was a leading authority on Constitutional law, the 
Dartmouth College's challenge of the State Act incorporating 
a rival institution. He studied for a year in the Law 
School at Cambridge, then presided over by C.-J. Parker. 
In 1821 he went to Washington and read law in the office 
of Mr. Wirt, then Attorney-General of the United States, 
the biographer of Patrick Henry, an able lawyer and ripe 
scholar. He spent some time in the Supreme Court or in 
the gallery of the Senate, and much in the Congress Library. 
He heard C.-J. Marshall and Story on the Bench; Wut, 
Pinkney, and Webster at the Bar; and Pinkney in the 
Senate. Subsequently he worked in the offices of Ipswich 
and Salem lawyers. In 1823 he began practice in Danvers, 
where he remained for five years. Danvers appreciated him, 
and elected him twice to the State Legislature, once to the 
State Senate. He had much criminal, some civil, and some 
arbitration practice. From the first he observed two rules— 
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to do his best in every case, however slight, and to fight : 
his lost cases over again, this latter being more useful 
than comforting. In 1828 he removed to Salem, which was 
distinguished for its learned Bar, and rose quickly to the 
front place. During 1831-33 he sat in Congress as the 
representative of Essex. He resigned, because he determined 
to move to a sphere of wider activity, political, legal, and 
literary. All American genius or talent gravitated to 
Boston as naturally as genius or talent in France to Paris, 
or in Great Britain to London. Accordingly in 1835 to 
Boston he came, to make it his home, and the centre of 
all his interests during the second and busier part of his 
life. His diligence and capacity, tact and judgment in 
conducting cases, deep knowledge of law, combined with un- 
rivalled oratorical power, were tested, and more and more 
recognised. By the end of six or seven years he had won 
at least an equal place with the most distinguished leaders of 
the American Bar. In 1841 the Legislature of Massachusetts 
insisted on electing him to the seat in the Senate of the 
United States, vacated by Daniel Webster having become 
General Harrison’s Secretary of State. He accepted the 
honour on condition of being allowed to retire in three or 
four years, and, after great service in trying questions, 
returned to his Courts and his books in 1845. The next 
and last fourteen years were, except a tour to Europe in 
1850, filled with severe and constant professional labours. 
For one year he took the Attorney-Generalship of his State. 
A seat on the Bench he more than once declined. A Chair 
in the Law School almost tempted him. But he stuck to the 
Bar. In April, 1859, while leading in a trial regarding a 
contested will, he broke down, was ordered to try a voyage 
to Europe, and sailed in June, but was compelled to land at 
Halifax, where, on 13th July, his busy and useful life was 
closed. No tribute of sorrow, sympathy, and honour which 
his profession, his city, and his country could devise, was 
wanting. 

In the personal qualities which commend a speaker to 
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favour he was favoured. He stood over six feet, erect every 
inch to his sixtieth year. His hair remained black and curly, 
The lips were thin, the mouth large, as in most orators, the 
nose prominent, and the forehead both broad and nearly 
perpendicular. His eyes were dark and keen : “ witch eyes,” 
one witness called them. Those who heard him were charmed 
by the pleasant, musical and varied notes of his voice. He 
was endowed with the highly-strung nervous temperament, 
which seems usually to accompany great poetic, oratorical, or 
artistic genius, capable of intense activity, but liable to 
severe reaction. 

Certainly his success owed nothing to his tailor. His 
clothes were as casual as Wethcerell’s, though cleaner. They 
looked as if they had been flung on him by an earthquake. 
His tie was described as a fortuitous concurrence of sartorial 
atoms. The habit of putting on and off three or four over- 
coats in the course of a speech amused the well-dressed wits 
of the junior bar. But they came to “know and feel a 
reasoner, a lawyer, and a man of business” behind these 
peculiarities. Would he have been more effective or more 
estimable if, with Pinkney’s study of style, he had also 
imitated Pinkney’s gold studs, white waistcoat, corset, and 
cosmetics ? 

Nor could some of his ways be conscientiously recom- 
mended to the “industrious apprentice” of any solicitor. 
Book-keeping he attempted, with less success than Dickens’ 
Dora. Having made good resolutions, and purchased a set 
of books, he made one only entry on the debtor side 
of oil. 

Nor could he write a “clerkly hand.” Webster in one 
case compared his writing to “antediluvian bird-tracks.” It 
is said that four juniors each read differently a page of his 
notes, and appealed to himself, only to hear an absolutely 
new version: which beats the Etruscan inscription. What 
is more alarming—he could not fold papers, or tie them up 
with tape. Still he always said that there was a principle of 
order in the apparent chaos of books and papers, by which 
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he could Jay his hand on what he wanted, as Coluuel Hudibras 
eould tell the time of day by algebra. But he had successive 
partners who looked after office and agency work, so that he 
was left free to do the work only of counsel, as was right in 
his own eyes. 

Of his home life, it need only be said that it was almost 
ideal. No man was happier in his wife, children, and friends. 
He belonged to the fortunate few who marry early, and find 
their ideal of a perfect life. Those who have read of and 
admired Mrs. Gladstone, will understand what Mrs. Choate 
was in herself and to her husband. 

Next to his family, he “loved best of all things on earth” 
his library. Books were his passion, and his solace; like 
Cicero, as he sat among them, he “cared nothing for Crassus 
and all his riches.” His library was his armoury, treasury, 
and place of recreation—the soul of his house. No wonder 
that it overflowed, annexing room after room, like the 
United States, by manifest destiny, and filling them with 
ten thousand select volumes ; one-third law, the rest litera- 
ture. To hunt through bookstalls was his holiday. ‘The 
discovery of the quarto edition of Eustathius’ “ Commentary 
on Homer” overjoyed him. Once when sick and sorry, the 
arrival of Hamilton’s edition of “Reid” acted like a 
charm. 

There were, to judge from his journals and lectures, few 
good authors of ancient or modern times with whom he was 
not acquainted. Cicero and Burke he knew by heart. 
Thucydides and Tacitus he studied daily. With Demosthenes 
and Aristotle he was familiar. Bacon, Montesquieu, Gibbon, 
and Hallam he read frequently. Among poets, Shakespeare 
was his favourite, Homer or Wordsworth next, then Virgil 
and Milton. The Brownings he read, but teased his family 
by professing ignorance and naming them “ the Brownriggs.” 
It is probable from internal evidence that he had closely 
studied the less-known’ Greek and French writers — for 
example, Isocrates, D’Aguesseau, Bellart, and Royer 
Collard. 
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In professional knowledge, no man of lis times excelled 
him. The Constitutions, Acts, and Statutes, and decisions 
of the Federal and State tribunals, the leading text-books, 
the immense mass of English equity and Common law, the 
works of the leading French jurists he had studied and 
arranged in his mind. ‘To keep abreast of current law his 
method was to take each leading case as it was reported, and 
make a full argument for and against the judgment. 
Similarly he studied great political questions by sketching or 
composing a series of speeches as if delivered on various sides 
at successive stages of each conflict. 

But the work by which he directed his studies, and 
formed himself for the forensic arena, was Quintilian’s 
“Institutes.” Modern students may be surprised. Like 
most scholars of a century ago, and following the opinion of 
many great legal orators, he thought Quintilian the most 
useful and practical manual of instruction. He analysed it, 
tested its rules, worked by its methods during his 
whole forensic life. Quintilian convinced him of the 
necessity of wide culture, constant reading, and frequent 
exercise by translation. He learned that no man can be 
eloquent in what he does not know, nor in what he knows 
without art. In Quintilian he saw how one should determine 
the point to be tried, and the deciding principle, the means 
of attack and defence, the prudence of finding where the 
stress of a case lies, the art of selecting facts, and putting 
things in the clearest light, how to press an adversary on 
concessions, how in affirmation each strong argument should 
be separately advanced, and the weaker collected in mass, 
while in refutation the processes should be reversed. 
(Juintilian’s advice to lead the judge or juror, first to wish 
well to the cause, then to think well of it, but to consider 
his change of mind as solely the working of his own judg- 
ment, he found as well suited to Boston in the nineteenth 
as to Rome in the first century. A juryman said to a friend 
of Choate’s, “I made up my mind that Choate should not 
fool me in this case, and he didn’t.” “Then he lost.” ‘Oh, 




















YIM 




















RUFUS CHOATE. 119 


his client got my verdict, but that could not be helped: the 
law and the facts were all on his side.” 

He had no need to learn the lesson of courtesy and 
consideration to judges, witnesses, or counsel. If manners 
make a man, his manners were perfect, proceeding from a 
natural courtesy of heart, and a genial sunny temper. This 
helped him to light up his speeches, as his conversation, with 
flashes of humour. The description of a pugnacious lawyer 
as “a bull-dog with confused ideas,” of a certain worthy’s 
portrait as a “ flagrant likeness,” the reference to a lady “as 
a sinner, no, not a sinner, for she is our client, but a very 
disagreeable saint,” and to a person unduly influenced by 
directors being “as helpless in their hands as an infant in 
the middle of forty thousand Bengal tigers,” are not the best, 
but the most easily detached examples. 

Perhaps his style was too affluent in epithet. Quintilian 
would have called it Asiatic. One critic said he “drove a 
substantive and six.”  Chief-Justice Shaw, when he heard 
that an enlarged dictionary was to be published, cried out, 
“For God’s sake, don’t let Choate hear of it!” But if he 
used many words, it was to express many ideas: there are 
two passages summing up the Greek mind and the Oriental 
character, which illustrate this admirably. His style was 
his own: he formed it, as Zeuxis painted his inimitable 
Helen, after unveiled study of the fairest models. 

It has been said that he adopted the theory of advocacy 
expounded by Lord Brougham in Queen Caroline’s trial, that 
the client’s safety is the chief or only end. There seems no 
ground for this, except a sneer by Wendell Philipps as to 
thieves enquiring for his health before they began to steal. 
It is contrary to the views of his favourite writers, his 
judgment of the functions of the bar, and the «shole tone 
and methods of his life and thought. 

Of the labours of forty busy years in Equity, Common 
Law, Jury Courts, and Supreme Courts, and before Legisla- 
tive Committees, no adequate illustration remains. Most 
forensic speeches, serve their object and their day, and are 
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forgotten as quickly as leading articles. Their reasons are 
like cannon balls which, when their force is spent, are only 
old iron, their wit and spirit like champagne bottles when the 
wine is out. Unfortunately they are not committed to type 
as carefully as editorials, except in France. The exceptions 
are momentous and exciting® state trials, such as brought 
honour and fame to Erskine, Brougham, Henry, Pinkney, 
Berryer, and other orators, ancient and modern. But 
Choate’s forensic lines fell in the quiet period between the 
trial of Hodges for high treason, when Pinkney defended, in 
1815, and the trial for piracy of the crew of the Confederate 
Privateer Savannah, in 1861. 

In the present instance, one must judge the trees by 
the chips and fallen leaves. One may refer to the important 
ease of the boundary between Massachusetts and Rhode 
Island before the Supreme Court, 1846, in which Choate’s 
genius for interpreting ancient grants, acts, and statutes 
found ample scope, and his irrepressible humour played about 
the heads of the conveyancers who had defined the marches 
‘between sovereign States by a couple of stones near a pond 
and a button-wood sapling in a village.” 

In the Oliver Smith will case (July, 1847), Choate 
led for the heirs attacking the will. The only issue was 
whether one of the witnesses was insane at the time of 
subscription. The merits and Mr. Webster were for the 
defenders. Mr. Choate presented the case as hereditary 
melancholia, with such art that only the dry summing up pre- 
vented the jury from finding an impulsive and foolish verdict. 

In the Philipps will case, 1849, he treated insanity 
from the other side. Philipps committed suicide, leaving 
a million dollars and a will mainly in favour of one relative. 
The heirs challenged on the grounds of—(1) insanity, 
(2) undue influence, (3) execution on a Sunday. Choate’s 
argument in support of the will seemed to those 
who heard it a revelation of the scope and power of legal 
eloquence, and secured a verdict on all the issues. 

Fairchild v. Adams, 1850, before referees, for slander, 
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presented questions then new to American lawyers. Fair- | 
child, a clergyman, was charged with the paternity of an 
illegitimate child, resigned his charge, was subsequently 
dismissed by an ecclesiastical council, indicted in the State 
Courts for adultery, but acquitted; he then received a 
call to Boston, and the Ecclesiastical Council guided by Adams 
advised against his restoration. The slander consisted in 
the athrmation on that occasion by Dr. Adams of his belief 
in Fairchild’s guilt. Choate for Dr. Adams contended— 
(1) that Dr. Adam’s statement was privileged, which involved 
very full reference to the nature and history of the relations 
of ministers to councils, and the powers of ecclesiastical 
associations to expel members; and (2) that a verdict of 
acquittal in a State Court is not binding on the ecclesiastical 
body, though it may furnish a ground for consideration, 
because both the rules of evidence and the standards of 
criminality are different, and an acquittal may proceed from 
mere doubt, or collusion, or non-disclosure, or absence of a 
witness. His argument convinced the referees, and their 
award was sustained by the Court. 

The Methodist Episcopal Church case before the Circuit 
Court of the United States, 1851, raised, on the issue of 
property in certain copyrights, the gravest and most subtle 
questions as to the powers of the General Conference, the 
essentials of the constitution of the church, and the right, 
or want of right, in members withdrawing to retain church 
property. The northern and _ southern sections had 
separated on the question of slavery, and the General Con- 
ference had sanctioned a certain division of property. Was 
this division ultra vires? if ultra vires, was it contingent 
on conditions which had not been fulfilled ? had it been so 
acted on as to bar challenge? My. Choate considered this 
one of the most important causes in which he had ever been 
engaged. It is interesting to Scottish lawyers who have 
had to spend laborious nights in the subtleties of sublap- 
sarianism, supralapsarianism, erastianism, and amyraldism, 
preparing for similar questions. 
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Like many famous lawyers, Choate first made his 
mark in criminal cases. To his conduct of the Mumford 
case, a charge of riotous proceedings in a low dance-house 
against a circle of fast young men of respectable con- 
nections, he owed much of his success in Salem. — It is 
said that no man was convicted whom he defended. The 
“ Turkey Case,” a duel of years between him and_ the 
Public Prosecutor, was long remembered in Ipswich, 
Four times Jefferds, Choate’s client, was indicted for the 
theft of certain turkeys; at each successive trial the 
prosecutor brought forward more cogent evidence, but a 
verdict he could not get, and finally the prosecution was 
abandoned. In a later case a witness adroitly turned 
Choate’s reputation against him, to the great amusement 
of the Court. The captain of a vessel, which had salved the 
Missouri on the Sumatran coast, was charged with embezzling 
the cargo. The captain of the Missouri, having sworn that 
he had been induced by the other to agree to this, was being 
rigidly cross-examined by Choate as to why he had con- 
sented. He was most reluctant to say. Counsel insisted. 
“Well,” said the witness, “if you must know, he said that if 
any trouble came of it, we could have Rufus Choate to 
defend us, and he would get us off if we were caught with 
the money in our boots.” 

The two most important criminal causes in his whole 
professional life were —(1) the trial of Knapp for the 
murder of Captain White in 1830, in which he was one 
of the junior counsel for the prosecution ; and (2) the trials 
of Albert J. Tirrell for the murder of Maria Bickford, and 
for fire-raising, in 1846 and 1847, in which he conducted 
the defence. The former is well known by Webster's classic 
speech for the prosecution, probably the greatest of modern 
times, approached only by Sir Alexander Cockburn’s arraign- 
ment of Palmer in the Rugeley poisoning case, and Chaix 
dest-Ange’s plaidoyer against Frederick Benoit in the 
Affaire Benoit et Formage, the leading case of matricide. 

The Tirrell case excited peculiar and intense interest, and 
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the success of the defence against apparently overwhelming 
proof of guilt caused much surprise and unfavourable com- 
ment. Maria Bickford, of great beauty and broad morals, 
was found at four in the morning in a house of suspected 
fame on the floor, her throat cut from ear to ear, her body 
much burned, blood on the bed, the wash-stand and the 
mantelpiece, the bed-clothes piled in the room and passage, 
and partly consumed by fire. Fire had also been set to 
articles in an adjoining unoccupied room.  ‘Tirrell, one of 
her paramours, had been with her the preceding evening 
when the doors were locked. Cries, sounds as of struggle, 
and a heavy fall, had been heard through the wall. Then 
steps had been heard going downstairs. Smoke and fire 
were simultaneously felt, the firemen called, and the fire 
extinguished. A bloody razor, and stockings, and a cane, 
belonging to Tirrell, were also found in the room.  Tirrell 
called early that morning at a livery stable, drove away 
in haste, saying he had got into trouble, and fled to 
New Orleans, where he was discovered some months after. 
No one else could be charged with the crime. Escape 
seemed hopeless. Yet Choate succeeded in demonstrating 
the consistency of the evidence with the possibility of suicide, 
and that no motive to murder had been proved. But 
he also adopted a line of defence new and startling in 
its audacity. If committed by the prisoner, the murder 
must have happened during a fit of somnambulism. 
Expert evidence as to the possibilities of somnambulism 
with regard to murder and _ fire - raising was skilfully 
brought forward. Even an apt quotation from Hervey’s 
“ Meditations” was pressed into service. The jury acquitted 
the accused of the charge of murder. He was afterwards 
tried for arson. In this trial Choate’s defence was con- 
fident and equally successful. 

In another department of practice, where his knowledge 
of human nature, powers of cross-examination and of analy- 
sis, and his unequalled power of dominating the sympathies 
of a jury, found apt, if uncongenial, employment, the Divorce 
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Court, he enjoyed a great reputation. His defence in May, 
1856, of Helen Dalton, whose innocence he never doubted, 
is in some respects the greatest of his many triumphs. — Pro- 
bably no case of the kind, except the later Burch divorce, or 
the Tilton-Beecher trial, excited greater interest. Choate’s 
closing address, summing up three weeks’ evidence, has been 
preserved in a report nearly verbatim. It will repay careful 
study. In cogency of argument, aptness of illustration, 
beauty of language, discussion and application of the tests 
of credibility, adroit arrangement of narrative, moral earnest- 
ness, and powerful appeals to sympathy or conscience, it takes 
rank with Cicero’s defence of Milo, or Bellart’s defence of 
Adelaide de Cice. Appearances were against the wife. She 
had confessed, more than once, if certain witnesses were to be 
believed, enough to convict her. The plaintiffs had adduced 
proof that a miscarriage had been an intentional abortion. 
Admittedly, the supposed paramour, Sumner, was in love 
with her, and, knowing this, she accepted his presents, wrote 
him letters, made appointments, and went out driving with 
him. The husband had thrashed Sumner so severely that he 
died of it, paid back his wife’s marriage portion, and brought 
this suit for divorce. But at first he had believed in his 
wife’s innocence. This fact Choate constantly kept 
before the eye of the jury. The analysis of the evidence of 
the alleged confession and abortion, the arraignment of the 
witnesses mainly relied on to prove them, demolished the 
dangerous parts of the case. The absence of any motive to 
adultery, the continued love of the wife for her husband, rein- 
forced the argument that there was no proof of “ proximate” 
acts, that every fact proved was consistent with innocence of 
adultery. Evidence of flirtation was no proof of crime. The 
wife had been foolish but not wicked. Her heart had never 
been conquered, and “ unless the heart is conquered, adultery 
is impossible.” There might be a surrender of the mind yet 
none of the person. Crime cannot be inferred from proof of 
unlawful love and of opportunity. There is such a thing as 
free-will, as conscience, as recollection of religion, as shame. 
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Mrs. Dalton, very young, only eighteen, very beautiful, had 
been thoughtless, perhaps touched in fancy, but there 
she had stopped. This speech is valuable for its discus- 
sion of the character and value of confessions as evidence, 
and of the touchstones of circumstantial evidence. But 
its rarest quality is the keynote, struck in the opening 
sentences, repeated in the peroration. To both parties it 
was of supreme importance that the jury should find this 
young wife, erring, imprudent, forgetful of herself, if it were 
so, but innocent of the last and greatest crime of a married 
woman. For her, indeed, everything was staked on the 
result. More than her life was at stake. Whether the 
proceedings should terminate by sending her with the scarlet 
letter on her brow, whether in her morning of life she should 
be publicly stricken from the roll of virtuous women, her 
whole future darkened by dishonour and waylaid by tempta- 
tion, her companions driven from her side, herself cast out in 
common society, the sport of libertines, certainly rested with 
the jury. But her husband had an equal or at least a 
supreme interest that the jury should acquit her. If the 
verdict were to assure him that he was the victim of ground- 
less jealousy, that he has been led to misconceive the 
nature and over-estimate the extent of the injury his wife 
had done him, if he could be made to see that the story of 
the abortion was falser than the coinage of hell, and that 
without dishonour he might again take her to his bosom, 
if he could be made to see that his first thoughts were right 
and restored to his better self, could any human being do 
him a greater kindness,— would it not be he rather than 
she who would have occasion to bless them for their judg- 
ment ? So in the peroration he again appealed to the jury for 
both their sakes to render a verdict of acquittal. There was 
a future for them both together, but even if her husband's 
affections had become alienated, let there be no divorce. 
For no levity, no vanity, no indiscretion, let there be a 
divorce. His client now said by her counsel, as she had said 
in her last letter to her husband : “ Wishing you much happi- 
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ness and peace, with much love, if you will accept it, | 
remain, your wife.” “So may she remain until that one of 
them, to whom it is appointed first to die, shall find the peace 
of the grave. I thank you for your kind indulgence, and 
leave the case in your hands.” 

This speech did much more than save the case. It con- 
vinced the plaintiff of his wife’s innocence, and re-united 
them for life. A like reconciliation is said to have followed 
one of Gerbier’s pleadings. But I conjecture that the 
case which suggested this dominant tone of Choate’s speech, 
as it also affords an exact parallel in result, is the action 
between Domitia and Aenobarbus and the oration of 
Passienus. 

No account of Choate’s activity would be complete 
without some notice of his lectures. With us the lecture is 


a feeble exotic, scarcely cultivated except in the form of . 


official “inaugural addresses.” In America the lecture- 
platform, as a popular and effective agency of instruction, 
ranks with the pulpit and press, as an agency of intellectual 
pleasure, perhaps, above them. A good lecture, scientific, 
literary, historical, political, or humorous has sometimes 
raised men at a bound to honour and fame. In this respect 
our cousins have adhered to classic and medizval traditions. 
They remind us of the times and successes of sophists, 
orators, philosophers, like Gorgias, Dion, Lucian, Libanius, 
Muretus. 

The subjects which he treated of were almost as various 
as his reading. The ‘“ Romance of the Sea” and “Our 
obligations to British Poets of the Century,” containing a 
brilliant defence of Scott against Carlyle, were purely liter- 
ary. ‘The Influence of Great Cities,” “The Mercantile 
Profession,” were social. In ‘“ Washington,” “Jefferson, 
T[amilton, and Burr,” “The Power of a State developed by 
Mental Culture,” ‘“ Poland,” ‘Intervention of the New 
World in the Affairs of the Old,” suggested by the Hiilseman 
letter and Kossuth’s visit, he dealt with great questions of 
nationality, the character of public men, how nations differ 
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by their minds, the duty of patriotism. Other addresses 
specially treated of New England History, the Puritan 
courage and “ fierce spirit of liberty,” the Heroic Colonial 
Age, the pedigree of American liberties traced back through 
Geneva to Greece, the “State without a King, the Church 
without a Bishop.” Perhaps the lecture on the ‘Eloquence of 
Revolutionary Periods” (1857), surveying the ancient and 
modern world, vindicating Demosthenes and Cicero against 
recent historical critics, pleading for right and duty, as the 
true tests of life, against furce and success, the gods of 
Mommsen and Carlyle, bears the deepest impress of his 
catholic sympathies, wide culture, and insight into political 
causes. 

Twice he discussed the relation of the bar to social 
and political life. One of those speeches addressed in 
1851 to the Law School on the duty of cherishing the 
“Religion of the Law” is lost. But the other (1845), on the 
position and functions of the American bar as an element 
of Conservatism, is, for elevation of thought and style, 
so far as I know, unique in English literature. It recalls, 
perhaps was suggested by, but surpasses the choicest of 
Chancellor D’Aguesseau’s Mercuriales. How his profession 
enables the lawyer to serve the State, preserve its organic 
forces, und moral personality, and so raises his profession from 
a calling to a social function ; how the bar may be fired by 
the spirit of liberty yet hold fast the duty of order; how it 
ought to maintain true ideas of the State, of citizenship, and 
of justice, resist the notion that a majority may ordain what 
it pleases, and that what it pleases is Law, and how it should 
constantly uphold justice as not only the best policy but the 
final end of government, are the lines which the address 
developes. 

Choate brought to his legislative duties the same 
energy and industry which marked his forensic work. How 
carefully he prepared himself may be seen by entries in his 
private journal. But he certainly did not seek the fame of 
much speaking; in that respect he refused to follow the 
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example of his favourite Fox. He intervened in debate 
only on important questions, generally with moderate 
counsels ; only once was he provoked into personal invee- 
tive. One feels, on reading his speeches, that he was 
an American first, and a member of the Republican 
party second. This attitude made his knowledge of 
Constitutional law and_ history, his method of testing 
practical issues by reference to first principles as well as 
by recorded precedents, bis power of co-ordinating masses 
of facts or statistics in defence or attack of a proposal, bear 
with greater persuasive effect on minds which were not 
definitely partisan. His speeches in the House of Repre- 
sentatives, on the Tariff, and on Pensions are still valuable, 
But his speeches in the Senate, as successor of Daniel Webster 
in the representation of the most renowned of the eastern 
States, especially in support of Webster’s policy as Secretary 
of State for Foreign Affairs, are of permanent interest. 
Webster had set his heart on maintaining and securing 
friendly relations with Great Britain. There were many 
critical questions—with public passions deeply stirred—and, 
on both sides, an impatient clamour for arbitrament by 
bayonet and cannon. The north-eastern boundary between 
Canada and the States was an ever open and irritating cause 
of war. Collisions occurred, the British forces in Canada 
were reinforced, Maine enrolled volunteers. The suppression 
of the African slave trade, the mutiny and liberation under 
the shield of British law of the slaves on board the Creole, 
had touched both the interests and the pride of the south. 
New York State, by arresting and trying Alexander Macleod 
for the capture of the pirate steamer Caroline while 
moored on the American side of the Niagara River, 
notwithstanding that the British Government had accepted 
responsibility for his act, seemed to have shut the door against 
peace. Neither the Federal Government nor the Federal 
Judiciary had any power, as the law stood, of controlling the 
action of the State authorities. Webster instructed the 
Attorney-General to attend the trial and assist Macleod, and, 
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through Mr. Berrien, introduced a bill to extend the jurisdic- 
tion of the United States Courts so as to provide against similar 
eases. Lord Ashburton and Webster settled the more 
dangerous of the other questions by the Ashburton Treaty, 
signed in August, 1842. Berrien’s bill was bitterly opposed 
by the democrats on what their leaders called constitu- 
tional and patriotic grounds. The Treaty was assailed with 
equal violence, but fortunately obtained the necessary ratify- 
ing majority. Choate never spoke more eloquently and 
earnestly than in defence of the Treaty and in vindication of 
Berrien’s bill. In closing his reply to Mr. Buchanan in the 
discussion of this measure, he appealed to the Senate not to 
be deterred by the fear of unreasonable courtesy or concession 
to England, or by the assertion that the bill was an attack 
on the learning and integrity of the State tribunals. The 
Constitution had given such jurisdiction to the Senate to 
enable them to preserve honourable peace, or secure the 
next best thing—a just war into which they might carry the 
sympathies and the assistance of the world. Theirs were the 
hands to hold the mighty issues of peace and war. Only the 
Union could secure peace between the States and the world, 
among the States, and in each State, by its parental central 
power, holding in check the thousand elements of strife. 
The aspect which the Constitution designed that United 
America should turn on foreign nations, as the guardian of 
honour and of peace, was its grandest and fairest aspect. 

The years in the Senate were the most pleasant of his 
political life. The Whig party was still strong and public- 
spirited. He wrote of politics that they were “cheerful, 
genial, and fragrant,” and the Whigs, “shoulder to shoulder, 

. animated by a single soul.” Slavery had not yet 
“thrust in its wedge,” but the point was laid to the wood. 
Everett’s nomination as Ambassador to the Court of St. 
James had been contested in the Senate by the Southern 
party because he had said that Congress might and ought to 
abolish slavery in the district of Columbia: but the nomina- 
tion had been upheld after a debate in which Choate’s 
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argument, brilliant, cogent and indignant, had compelled a 
pledged opponent to exclaim: “I! shall have to vote No, but 
by God he shall not be rejected.” 

Choate’s other speeches in the Senate were on matters 
of professional or temporary interest, such as the law 
of bankruptcy, questions of tariff, or appropriation. But 
his argument in favour of Reve’s amendment to Clay’s bill 
for establishing a national bank, making the assent of each 
State necessary to the setting up of branches of the bank 
within its territory, deserves notice, not merely as an instance 
of his independence of party, but as illustrating his appli- 
cation of a favourite text that things which were lawful were 
not expedient. He did not himself doubt that Congress 
possessed the power adversely to the States, but thought it 
neither wise nor needful to exert it. History was a history of 
compromises. ‘l'o exercise a contested power without 
necessity was tyranny. The final end of government was 
not to exert restraint, but to do good. He preferred con- 
ciliation to winning a triumph of constitutional law. The 
amendment gave the bank a chance of a quieter and more 
secure life. He did not wish to see demagogues getting 
good livings by railing at it, many honest men really 
regarding it as unconstitutional and dangerous to business 
and liberty, and a national institution wearing to the States 
an alien, aggressive, and privileged aspect. Such an 
institution would be “a fortified post on a foreign border, 
never wholly at peace, always assailed, always belligerent, 
not falling perhaps, but never safe, the nurse and the prize 
of unappeasable hostility ;” instead of “a cherished domestic 
institution . . . established by the concurrent action, or on 
the application of the States.” 

He took a leading part in the Massachusetts State 
Convention of 1853, held to amend the State Constitution. 
His speech on the basis of representation summed up the 
reading and reflection of years in a manner not unworthy of 
Burke or de Tocqueville. But his oration on judicial tenure is 
second to none as an example of grave deliberate eloquence. 
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It had been proposed that judges should be elected by the 
people, aud the term of office limited to seven or ten years. 
There is much to be said on behalf of changes of that kind, 
and not a few of the States have adopted them. Possibly 
Choate was too conservative or too apprehensive. But 
pious doubts as to the soundness of his conclusions need not 
qualify admiration of his tone and method. One may 
“rubric” his opinion as follows. ‘The question was what 
system would bring and keep on the bench the best judge, 
best for the ends of his great office. The best judge must 
be—(1) profoundly learned and able to use all the learning 
of the law, exacting long labours, found in thousands 
of volumes; (2) a man who will not respect persons, or 
powers, in judgment; (3) one who possesses the perfect 
confidence of the community. Which system of election and 
tenure is surest to produce such a man? The establishment 
of the existing tenure during good behaviour was a triumph 
of liberty in England, and had been incorporated in the 
Federal Constitution. ‘If the judge ceases to be independ- 
ent, the constitution may cease to be supreme.” It was 
asked, cunningly, if we are “afraid to trust the people.” To 
determine what offices the public good prescribes should be 
filled by direct popular election, and what by appointment 
of others chosen by the people, was a question of nicety. 
“On the best reflection I have been able to give it, 
this seems to me a safe general proposition. If the 
nature of the office be such, the qualifications which 
it demands, and the stage on which they are to be 
displayed, be such that the people can judge of those 
qualifications as well as their agents; and if, still further, 
the nature of the office be such that the tremendous 
ordeal of a severely contested popular election will not in 
any degree do it injury, will not deter learned men, if the 
oftice needs learning, from aspiring to it; will not tend to 
make the successful candidate a respecter of persons, if the 
oftice requires that he shall not be; will not tend to weaken 
the confidence, and trust, and affectionate admiration of the 
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community towards him, if the office requires that such be 
the sentiments with which he should be regarded, then the 
people should choose by direct election. If, on the other 
hand, from the kind of qualifications demanded, and the 
place where their display is to be made, an agent of the 
people, chosen by them for that purpose, can judge of 
the qualifications better than they can; or, if from its 
nature it demands learning, and the terrors of a party 
canvass drive learning from the field; or if it demands 
impartiality and general confidence, and the successful 
candidate of a party is less likely-to possess either, then the 
indirect appointment by the people, that is, appointment by 
their agent, is wisest.” After illustrating this test by refer- 
ence to English and American history, he showed that every 
good political system aimed at accomplishing a twofold object, 
liberty and security, by a twofold set of institutions—some 
to develop liberty, others to provide permanently for 
security, distinct in their office and ends. “Is it any 
objection to a Court-room that you cannot hold a mass 
meeting in it while a trial is proceeding?” He closed by 
an emphatic warning against the tendency to “make every 
place a spoil for the victor, to present to abilities and ambi- 
tion active service in the ranks of party, victory under the 
banner and by the warfare of party, as the quickest and 
easiest means of winning every one.” Perhaps this warning 
is not less needed now than then, or here than there. 

But the question which swallowed up all others during 
the last fifteen years of Choate’s life, caused him great- 
est pain, and cast some shadow on his reputation for 
wisdom, was that of slavery. It is hard to say that 
he was right; it is fair to say that it was conscientiously 
and unselfishly that he opposed the policy and methods of 
the Abolitionists. This attitude is not difficult to account 
for. He admired Webster almost to the point of believing 
that he could do no wrong; he backed him even in his 
unexpected support of the Fugitive Slave Law; and when 
Webster died, he felt called on to defend his memory and 
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his policy. He reverenced the Constitution with some 
mixture of superstition; the Constitution certainly sanc- 
tioned slavery as a State institution, and conferred on the 
Federal Government no power of controlling or abolishing 
it in any of the States. He regarded the Constitution as 
wisely limiting the “glittering and sounding generalities of 
natural right” in the Declaration of Independence. It 
shocked him to hear it denounced as a covenant with 
hell. Defiance of the law of the land, even in name of a 
higher law, appeals to Sharp’s rifles, incitements to negro 
insurrection, seemed even greater evils than slavery. 
And he belonged to the type of Reformers who prefer 
gradual and peaceful reform, and hope all things from 
moral suasion, even when the situation demands rough 
and ready action, who fear wild justice more than 
injustice respectable and established by law, the type of 
Erasmus and Falkland rather than Luther and Cromwell. 
Above all political objects he loved the Union. Anything 
which tended to divide parties geographically he thought a 
danger to its safety, and the first duty of a patriot to oppose. 
He saw clearly that slavery would sunder the Union, unless 
compromised. What, like Clay and Webster, he did not see, 
as Calhoun and Lowell «id, was, that the opposing forces at 
work could not be cooped within any compromise, however 
skilful, still less stayed by ignoring them in party platforms, 
but would inexorably march on, shattering political organisa- 
tions, rending Churches, dividing families and friends, until 
victory of one, and extermination of the other. Certainly it 
is not just to represent him as an upholder of slavery. In his 
address to the Young Men’s Whig Club of Boston in 1844 
against the Annexation of Texas, he condemned annexation, 
because the effect intended was the diffusion and increase of 
slavery, “this great evil, this great curse,” and because it would 
endanger the Union—the Union which they loved with a 
pure heart fervently, for which they stood “against any- 
body,” “with anybody,” “for the Union first, last, and 
always.” It was in the same spirit that at the last Whig 
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National Convention, that of June, 1852, he desired to 
exclude the question of slavery from national politics, and 
fought hard for Webster’s nomination to the Presidency. 

As the conflict deepened, and secession became a war cry 
of the Abolitionist party, it may be that his aversion to 
slavery lessened, he called it “a different type of industry,” 
certainly his zeal to preserve the Union became more intense, 
In his famous letter of 1st October, 1855, to the Whig Con- 
vention of Massachusetts, he declared, probably with Solon 
in his mind, that ‘‘ Neutrality in any sharp civil discussion 
is cowardly, immoral, and disreputable ;” and ‘‘ We join our- 
selves to no party that does not carry the flag and keep step 
to the music of the Union.” In his later speeches he bent 
all his efforts to “defeat and disband the geographical party,” 
and by his latest vote he supported Buchanan, the President- 
nominate of the Democratic party, as representing to him 
more completely than any other the “sentiment of nationality, 
tolerant, warm, and comprehensive, without which America 
would no longer be America,” and as “ possessing the power 
and disposition to restore and keep peace within their borders.” 
The speeches—(1), in Fanneil Hall, 31st October, 1855, against 
the “ geographical party ; (2), at Lowell, 28th October, 1856, 
in explanation of his support of Buchanan, on the Kansas 
“reign of terror,” on the danger that the success of the 
Abolition party would only “rivet the fetters of the slave or 
lengthen the term of his slavery ; (3), at Boston on 5th July, 
1858, on American Nationality, its nature and conditions, 
national life as the true useful human life, nationality as “an 
active virtue,” on the true reconciliation of the “apparently 
incompatible” duties of patriotism and philanthropy, and the 
‘shallowness and stupidity of the doctrine” that mere moral 
sentiments ‘‘may safely guide the complex civil life;” and 
(4), at Revere House, 18th January, 1859, on the birthday 
of Daniel Webster, a eulogy and a vindication, form his best 
“Apologia,” and compel the reader to admire and to sym- 
pathise with what he cannot approve. Perhaps he was 
fortunate in dying before the evil day of war, which he had 
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feared, came upon the country which his heart loved so con- 
stantly. Yet one cannot help thinking that his strong sense 
of nationality would have ranked him again among the 
Republican party, had he lived to see the South secede and 
fire on the flag; and that he would have rejoiced in the 
armed uprising of the North, as the true harvest of those 
nobler and manlier traditions of their Puritan forefathers, 
which his own voice had so strenuously enforced. 

One cannot but grudge that he gave up to daily pro- 
fessional tasks, time and gifts meant for a wider and more 
enduring sphere. When he died, he was in full mental 
vigour, “growing old learning,” still advancing in know- 
ledge and ability. Had he even taken vacations, more 
substantial than half-days, irregular half-hours, “spaces 
between the question to a witness and his answer,” he might 
have achieved his meditated “ Vacation Essays,” the con- 
templated “ History of Greece,” the partly begun translations 
of Demosthenes and Cicero. As it is, one must be content 
with the Lectures and Addresses which have escaped. 
Boston recently erected his statue; a more widely useful 
memorial would be a reissue, with larger extracts from 
Journals and Letters, of his Life by President Brown, and of 
the collected Orations and Addresses, with the Speech in the 
Dalton Case. These ought to live by their literary power 
and style. As an advocate, his reputation will rest securely 
on contemporary tradition of bench and bar. Men still 
measure, as Webster foretold, the rising lawyer by saying, 
“how near is he to Choate,” as in the early century they 
asked “how near Pinkney?” In sheer force of intellect 
Webster may have surpassed his friend, but would have 
confessed himself inferior in subtlety, vividness, geniality, 
and many-sidedness. If Americans rightly compare Webster 
to Demosthenes, the prototype among Greek orators of 
Rufus Choate may be looked for in Hypereides. 

In any country which values culture and developes 
civilisation, lawyers of learning and eloquence have been 
highly esteemed. They represent the force of persuasion and 
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the living reason which chiefly distinguish the citizen from 
the barbarian. In ancient and modern republics (as Burke 
observed with reference to America), they have become an 
aristocracy—an aristocracy, however, which lives by working, 
rises by merit, contributes more than it consumes, and rests 
its title to honour on the efforts which the bar, like other 
liberal professions, demands, and the sacrifices which are 
expected of it. America has produced many learned jurists 
and eloquent counsellors besides Rufus Choate, but none, 
take him all in all, who so well deserves to be remembered for 
skill in legal science, knowledge of life and affairs, devotion 
to his profession, as a lover of books, men, and his country, 
or answers more completely the ancient definition of an 
orator, “vir bonus dicendi peritus.” 


N. J. D. Kennepy. 
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THE WORKMEN’S COMPENSATION ACT. 


HOUGH only nine months have elapsed since this Act 
came into operation, the extent of its application and 

the magnitude of the change it has introduced into our law 
and economic system invite attention to the experience of 
that period. If inadequate to answer at all many of the 
questions which interest the community, and able to give 
only a partial answer to those which interest lawyers and 
insurers, this limited experience is more valuable than any 
amount of critical forecast. And it is time that some grains 
of fact should supersede bushels of talk, for of the latter there 
has been enough. Even in its passage through Parlia- 
ment the bill was accompanied with a clamour such as a 
merely domestic measure has rarely evoked. Nearly every 
constituency was keenly interested in it, and members poured 
forth criticism and amendment until a short bill became 
a lengthy Act. ‘To them succeeded a swarm of commenta- 
tors, mordant and discursive, according to their kinds, who 
devoted themselves to its consideration during the year of 
suspended animation to which it was consigned. The 
result was a shower of books ranging in price, if not in 
value, from one penny to half-a-guinea. Then the Sheriff 
and the County Judge settled on it and dealt with it. Some 
showed a tendency to be smart at the expense of legislators, 
while others found difficulties where none existed, but for 
the most part the decisions showed that the bone thrown 
to them was not one of serious contention. Though one 
decided that the port side of a ship was within the Act 
and that the starboard was without, while another held 
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that flirtation by a ticket collector on the footboard of a 
departing train was carried on in the course of the employ- 
ment for which the railway company paid him, and a third 
described the Aet as a complicated combination of com- 
promises, the great majority seem to have disposed of 
applications with little difficulty as regards points of law, and 
apparently to the satisfaction of the parties. 

The appellate judges also, if sometimes commenting on 
the Act and its authors in terms less tender and respectful 
than they use in referring to decisions and each other, have 
found little difficulty in applying its provisions to the cases 
actually before them. The Court of Appeal, in fact, has 
usually managed to dispose of its cases at the hearing on a 
Saturday forenoon, frequently without requiring to call for 
a reply, though the Court of Session has always heard a 
full debate and made avizandum. 

There have been, down to the date of writing, twenty-one 
judgments in appealed cases. In these the decision of the 
inferior Court has been reversed seven times, twice in Scotland 
and five times in England, and affirmed eleven times, twice 
in Scotland and nine times in England. The remaining three 
cases raised questions of procedure which are not special to 
this Act. In only one appeal was there a dissenting judgment. 

The principal points dealt with in these judgments are,— 
whether the accident arose out of the employment, whether 
the employment was one to which the Act applied, whether 
a claimant is entitled to compensation and how much, and 
whether the claimant is barred by his serious and wilful mis- 
conduct. The last point is of little importance, since mis- 
eenduct must be largely a question of fact in the particular 
case. It may be noticed, however, that this plea has not been 
sustained in any case, and that the judgments have con- 
firmed the view that rashness and gross carelessness will not 
instruct the defence, nor the mere fact of disobedience to 
orders, or neglect of statutory rules enacted for the safety of 
workmen. 

The decisions on the other points have been more valu- 
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able, as they supply rules for the construction of parts of the 
statute on which there has been room for difference of 
opinion. The expression which has most frequently been 


the subject of dispute is “ accident arising out of and in the 
course of the employment.” It has been argued on the one 
side that if an accident happened to a workman while on his 
employer’s premises during working hours, the Act applied, 
and that nothing short of serious and wilful misconduct would 
exclude his claim; and on the other, that an accident was 
not included unless the workman was doing his proper work, 
and in the way he was told to do it. The decisions have 
atirmed neither of these views, but establish that an accident 
will be included although the workman has performed his 
work negligently, or in a way which he was forbidden to 
follow, or has in an emergency, or supposed emergency, gone 
outwith his regular work, but that an accident will not be 
included if the workman was doing work which he was for- 
hidden to do, or was doing something for purposes of his 
own and not for those of his employer's business. For 
example, an accident arising through taking a forbidden route 
past shafting in motion when the authorised way would 
have equally served the master’s purpose, was held to come 
under the Act; attempting to clean a machine which thie 
workman did not require, and was forbidden to touch, was 
held not to do so. 

As regards the circumstances in which the Act applies, 
the part which has been the subject of most dispute is 
that by which any dock, wharf, quay, warehouse, machinery, 
or plant, to which any provision of the Factory Act of 1895 
applies, is made by reference a factory under the present Act. 
In this connection it may be observed that, while legislation 
by reference is often unsatisfactory, it is particularly unfor- 
tunate in the present case. The purposes of the Factory Act 
are of a different order from those of the Workmen’s Com- 
pensation Act, and the places mentioned in the latter are not 
defined in the Act referred to. That Act was passed in a 
hurry in the declining days of the last Government, when 
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there was perhaps more anxiety to see it through than 
thorough. The consequence is that factory inspectors confess 
that the difficulty of identifying what is included in the 
above terms has caused the provision to be largely a dead 
letter as regards their department. Further, as no one had 
sufficient interest to have the points decided, there were no 
authoritative judicial deliverances on the meaning of these 
terms at the time of the passing of the present Act. Now, 
however, when there is money in it, the questions come up in 
the Appeal Courts, and the Home Office is to get its Factory 
Act construed at the expense of workman and employer. 

On this part of the Act there have been two cases of 
general importance, one in England and one in this country. 
In the former (Woodham v. Atlantic Transport Company, 
1899, 1 Q.B. 15), a ship was unloading in a dock by means 
of a crane on the quay hired by her owners, and a workman 
in her hold employed by them in unloading her was killed by 
the explosion of a case of percussion caps which he was 
placing in a basket attached to the chain of the crane for 
the purpose of being hoisted on to the quay. It was pleaded 
for the shipping company that the deceased’s employment 
was not on, in, or about a dock in the sense of the Act, but 
was in a ship, and also that the deceased not having been 
employed in working the crane, the provision as to employ- 
ment in, on, or about machinery or plant used in the process 
of unloading to a quay, did not apply. The Court, however, 
while reserving its opinion on the first point, had no 
difficulty in repelling the second, and in holding that the 
crane being machinery in the sense of the Act, and the 
deceased being employed on or about it, the Act applied. 
This case supplies a good illustration of the way in which the 
Act applies to employments under reference to the Factory 
Acts. The Act says nothing as to the nature of the work 
which shall constitute an employment; it defines employ- 
ment by reference to a place. In the case cited the injured 
man’s work would have been the same, and his risk the same, 
although the ship had been unloaded by manual power only, 
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or had not been unloading to a quay. He was found to be 
under the Act, not because he was a stevedore, but in 
consequence of a collateral fact, of the existence of which he 
was possibly (and of the legal effect of which on his contract 
of service he was probably) ignorant. The adventitious fact 
which became the material legal element in the case was 


that he was working about a factory—z.e., the crane. Remove 
the crane, the Act does not apply; set it going, the Act is in 
operation. 

It is true, however, that in order to constitute a place or 
thing a factory, the purpose for which the place or thing is 
being used must be looked to, but the observation remains 
that in a question with a workman under the Compensation 
Act he does not require to show that he was employed 
at the time of the accident in manufacturing work, but only 
that he was working on, in, or about a factory. A man 
employed as a carter by a firm of builders, who oceupied 
premises which constituted a factory within the meaning of 
the Factory Acts, while engaged in arranging timber on his 
cart on the street, fell and was injured. His work was 
purely carters’ work, the conveyance of goods in a cart, and 
he had nothing to do with any manufacturing process, and 
was not exposed to any perils special thereto, for he was 
not even in the factory at the time. Still, since he was 
employed about a factory, he was included. If he had driven 
his cart away and had then been injured from precisely the 
same cause, he would have been without the Act. For a 
carter in the employment of millers, factory occupiers, who 
was injured in the course of his employment while deliver- 
ing sacks of flour a mile-and-a-half from the factory, was 
found to have no claim for compensation (Zowth v. Ibbotson, 
1899, 15 Times’ Law Rep. 264). 

Workmen, therefore, are not included in the Act in 
classes, or with reference to the nature of the work for 
which they are engaged, since they may be at one time 
under the Act, and at another not, according to the place 
at which their work is done. It is, therefore, incorrect to 
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say, as was habitually done in Parliament, and is still 
done outside, that the Act affords compensation for all 
accidental injuries in certain trades. It would be more 
correct to say (disregarding the consideration of “ under- 
taker”) that it affords compensation for all accidental 
injuries at certain places. .A workman, ordinarily within 
the Act, loses his remedy by being sent to work at another 
place, and conversely one who is not ordinarily under 
the Act may become so by being sent to work at one of 
the places mentioned. 

In the two cases last cited, the factories mentioned were 
in the permanent occupation of the employer, so that there 
was no dithculty in holding the employers liable, when the 
workman came in close propinquity to the factory, but where 
a factory is a quay, or machinery, used temporarily, and 
possibly concurrently, by many different persons, there is 
difficulty in fixing on the occupier. Whether a ship, or firm 
of stevedores undertaking her loading or unloading, or the 
merchant giving or taking delivery, is the occupier, has not 
yet been decided. In Woodhaii’s case the question did not 
arise, as the shipping company hired and worked and there- 
fore “occupied ” the crane. 

The observatien that the Act does not include workmen 
by naming their trades, but by setting forth certain condi- 
tions of employment, suggests the converse that the Act does 
not limit or define its extent by saying that certain persons 
shall be excluded. To say, therefore, as has been done, that 
the Act excludes, or does not include, seamen, is to mis- 
represent it. It might equally well be said that the Act 
does not include carters, or labourers. Still more incorrect 
is it to say that the Act excludes one who is a seaman in the 
sense of the Merchant Shipping Act of 1894. (See Laimsden 
v. Garscadden, 1898, 14 Sher. Crt. Rep. 360.) Even the 
express exclusion of seamen in the Employers’ Liability Act 
of 1880 has not excluded stevedores and others who never 
go to sea, but who are seamen in the sense of the 1894 Act 
(see Thomson v. Hart, 18 R., J.C., 3). The case of Woodham 


ERM tn 


ee 


Lee G 











FOL Ta Pa gn, 


e 
B 
ig 


f. 

a 

5 
af 
* 
a 














THE WORKMEN'S COMPENSATION ACT. 143 


above referred to should firelly dispose of this error, and | 
direct attention to the fact that the Act includes every 
workman employed vy the undertaker, on, in, or about 


certain places. ‘The question is not whether seamen as a 
class are included or excluded, but whether there are any 
incidents in his employment which may bring a seaman 
within the Act. 

A recent decision of the First Division of the Court of 
Session has established that in one set of conditions of 
frequent occurrence a seaman is not entitled to the benefits 
of the Act. The claimant was a winchman on a trawler, 
who was injured by the winch while it was being used to 
discharge fish from the trawler to the quay. The winch was 
fixed to the ship as part of its permanent equipment, and 
was used in the work of the trawler while it was at sea. 
The Court held that the winch was not machinery to which 
any provision of the Factory Act of 1895 applied, and that, 
therefore, the workman’s employment was not on, in, or about 
a factory (1899, Aberdeen Trawling Co. v. Peters, 6 Scots 
Law Times, 463). This decision, therefore, excludes all cases 
where a seaman is employed discharging cargo on a ship by 
the use of the ship’s machinery or plant, but it goes no 
further. It has been seen, in the case of Woodham, that a 
workman in the employment of the ship (a seaman in the 
sense of the Merchant Shipping Act), engaged in discharging 
cargo therefrom, is under the Act if a crane used in the 
operation is on the quay. If then the winch or crane used 
by the ship had in the present case been on the quay, the 
Act would have applied, for this is the only point of distine- 
tion in the two cases. Further, if in the present case the 
trawler had been discharging from its other end by means of 
a crane on the quay, the man working at that end would 
have been under the Act, while his fellow-servant was not. 

The ground of the decision was that machinery or plant 
on land, used for unloading, is a factory, but not that on a 
ship, the one being subject to a factory inspector, the other 
being under the care of the Board of Trade. But the fact 
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that machinery of a ship may be here to-day and away 
to-morrow, is not a material consideration, for the Factory 
Act of 1895 applies to machinery and plant temporarily on a 
quay for loading purposes. Indeed, if that Act is to be 
interpreted in the same way as the Employers’ Liability Act 
of 1880, a horse is plant, and therefore, if used in loading or 
unloading, is a factory. In that event it would be interest- 
ing to see how the provisions of the Factory Act might be 
applied, but that curiosity will probably be defeated by the 
Court holding that the Factory Acts have to do only with 
mechanical appliances. 

The fourth group to which decisions under the Act belong 
relates to the amount of compensation and title to claim. 
The pronouncements agree with what has been generally 
anticipated. The cases establish that a workman’s average 
earnings are to be calculated by dividing his actual receipts 
for a year by fifty-two, and making no allowance for days 
during which he has been off work (Keast v. Barron Hamatite 
Co., 1899, 15 Times’ Law Rep. 141), and that regard is not 
to be had to the fact that he had been advanced to a higher 
rate shortly before the accident (Price v. Marsden, 1899, 
15 Times’ Law Rep. 184). The expression, “in part 
dependent upon the earnings of the workman,” has been 
construed to the effect of admitting a title to sue at the 
instance of a parent to whom a son paid over his wages, 
there being a balance to the good after providing for his 
keep which helped the parent to buy the necessaries of 
life (Simmons v. White, 1899, 15 Times’ Law Rep. 268). 
The much-debated, but never directly decided question, 
whether a grandchild can by the law of Scotland sue for 
solatitum or damages on account of the death of a grand- 
parent has been raised under the Act, but a final decision 
has not yet been given. If the Scottish Courts hold that a 
grandchild has no title, they will add to the anomaly that a 
step-child has no title in Scotland while he has in England. 
The present Act, however, is not responsible for the anomaly, 
since in this it only adopts the existing law. 
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The remaining decision of general importance lays down 
that only such persons are workmen, and therefore have a 


title to sue as such, who are under a contract of service, and 
that a “contractor” is not entitled to the benefits of the 
Act (Macgregor, 1899, 6 Scots Law Times, 383). It was 
also observed that a partner would not be included. 

It should appear from this brief review of the cases, that 
the Act so far has not proved the mine of insoluble legal 
problems which some predicted. That there are striking 
anomalies in its application, that some persons are left out 
whose circumstances are practically identical with those who 
are included, is undoubted. But that was not unexpected, 
nor, considering the lines on which the Act proceeds, was it 
to be avoided. The selection of those entitled to its benefits 
is confessedly arbitrary, proceeding as it does mainly on 
Statutes under which distinctions had already been arbi- 
trarily established. But the criticism that it would be 
impossible to say who was included and who was not, and 
that the Act would consequently cause confusion, has not been 
justified by the cases hitherto decided. With the exception 
of the case of the winchman on the trawler, none of the cases 
have caused difficulty, and the results show that the Act so far 
has been understanded even of the commentators, for some 
of them at least are found to have anticipated these decisions 
correctly. Though the Act is a dithcult one to comprehend 
as a whole, partly from the introduction of an entirely novel 
ground of liability, and partly from lack of arrangement, it 
has been found where a particular case is considered, that 
the materials for its decision have been provided by the Act, 
and that the judiciary was only required to construe and not 
to legislate. The Act is complicated, because it has to 
provide for so many different cases, but its provisions have 
not been found to be conflicting, nor, on a careful reading, 
obscure. The future may tell a different tale, but up till 
now the Act stands in conspicuous contrast to the Employers’ 
Liability Act of 1880, the true import of which a great part 
even of the legal profession does not yet understand. 

VOL. XI.—NO. 2. L 


> 








146 THE JURIDICAL REVIEW. 


It was expected that legal proceedings, which ieceived 
such increment from the Act of 1880, would be largely 
diminished by the operation of the present Act. — It is, 
however, difficult to say as yet whether that has been 
effected. There have been, as pointed out above, twenty-one 
reported appeals by way of a stated case. In the corres- 
ponding period after the Act of 1880 came into force there 
were no reported cases. But the comparison is not valuable, 
for the present cases are tried summarily, which means soon, 
are appealable cheaply, and have precedence in their hearing, 
whereas the others followed the usual procedure. It is pro- 
bably of more importance to note the number of applications 
raised under the present Act.(a) As there are no published 





(a) The writer is indebted to John Downie, Esq., Sheriff-Clerk of Lanark- 
shire, for the following :— 


MEMORANDUM as to the working of “The Workmen’s Compensation Act 1897,” 
in Lanarkshire, for the period from the commencement of the Act to 28th 
February, 1899 (being the first eight months of its duration). 

1, Applications to the Sheriff to fix compensation. 
Glasgow,. , . : . : 80 
Hamilton, : : ‘ . ° 2 
Airdrie, . ; ; ‘ 8 
Lanark, . 1 


2. Memoranda lodged with the Sheriff-Clerk to be recorded. 
Glasgow, . : ; ; 3 : 3 
Hamilton, ; . 5 ° ies 
Airdrie, . : : : : ; is 
Lanark, . . ; " : : 1 


3. Number of Judgments extracted on which Diligence followed. 
Glasgow, . ‘ : : : : 1 
Hamilton, 

Airdrie, . , 
Lanark, . 


4, Number of Medical References. 


Glasgow, . : : ; ; ‘ 1 
Hamilton, 
Airdrie, . 
Lanark, . 
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returns, those contained in the note may be taken as illus- 

trative, referring as they do to a district in which nearly all 
the principal industries are well represented. At first sight 
the contrast between the number of actions under the 1880 
Act and the applications under the 1897 Act appears un- 
favourable to the latter, but there are several considerations 
to be kept in view. In the first place, the 1897 Act creates 
liability wholesale, whereas the 1880 Act only extended it on 
the old lines. In the next place, although liability under 
the Act may be clear, the amount of compensation depends 
on questions of fact, on which there will naturally be dis- 
agreement ; and lastly, under the Act of 1880, the claims 
were by way of action, which was very tedious and expensive 
in comparison with the present arbitration proceedings. The 
number of appeals taken, however, is ominous, and suggests 
that difficulties of interpretation are being discovered. 





5. Number of Stated Cases. 


Glasgow, . ‘ 5 ; : 3 12 
Hamilton, , ‘ : . r 
Airdrie, . : = . . : 
Lanark, . R : ; : . 1 


_ 14 


Note-—From the commencement of March up to the present date (24th 
March) the following applications have been made to the Sheriff :— 


Glasgow, . ; : E : : 15 
Hamilton, : . : : , 2 
Airdrie, . ; , ; ; 5 10 
Lanark, . . ues - 
—— ‘ 


The following is the result of the application within the first six months from 
the commencement of the Act :— 


1. Applications in which Compensation granted, . 10 
2, Applications in which Compensation refused, . 6 
3. Withdrawn or otherwise disposed of, . ; 27 
4. In dependence at the end of the six months, . 8 


Statement of actions brought under the Employers’ Liability Act 1880, 
within eight months from the commencement of the Act :— 


Glasgow, . : ; ; , . 18 
Hamilton, ; : : = was 
Airdrie, . ‘ ‘ : : : 2 


Lanark, . 








THE JURIDICAL REVIEW. 


Another noteworthy incident is that actions against 
employers, at common Jaw or under the Act of 1880, have not 
ceased in circumstances in which the Act of 1897 is applicable, 
There have been several of these in the Scottish Courts, of 
which some have been settled, and one, at least, proceeded 
to trial. In it the jury awarded £80 damages, whereas the 
amount of compensation to which the pursuer would have 
been entitled was about £10. This was a case of severe 
temporary injury and apparently complete recovery, and as 
the Compensation Act only allows one half wages during the 
period of disablement after the first two weeks, it will 
probably not put an end to actions of damages in cir- 
cumstances such as these. The actions which were settled 
were probably raised in view of obtaining a settlement more 
favourable than an award under the Act, since a defender 
will usually give an amount equal to the expense of a 
successful jury trial to get rid of a claim by an impecunious 
pursuer. Further, since in these cases the pursuer could 
always turn his case. into. an arbitration under the Act if 
unsuccessful at law, he knew the defender’s interest to settle 
was increased. — 

On the economic aspects of the Act there is little that 
can be said. The experience of insurers has been too brief 
to enable them to say exactly what the cost to employers 
will be, and what materials they have for forming an opinion 
on the question they .'o not make public. Only we know 
from the rates at which they are prepared to do business 
that the tariff which the majority of the Accident Insurance 
Companies sought to make universal was extravagantly high. 
It may be noted, however, that the Tariff Committee explain 
that they fixed the rate on the assumption that the policies 
would cover all accidents in the trades insured, and that 
liability would not be limited to the cases to which the Act 
makes it applicable, nor to the period after the first 
fortnight. We also see from their annual reports that 
those companies at least which cut the tariff, and are re- 
puted to offer the best terms to the assured, have been 
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able to enormously increase their business. The principal | 
English Company increased its premium income from 
£334,102 in 1897 to £717,924 in 1898, and the principal 
Scottish Company from £79,918 to £155,185 for the same 
years. Although the reports do not distinguish between the 
sources of the premiums, this increase may safely be ascribed 
mainly to the premiums for Workmen’s Compensation risks, 
and not to those in other branches of insurance carried on by 
these companies. Whether the increase is chiefly due to an 
increased number of policy-holders, or to higher premiums 
from the old policy-holders, is not disclosed, but probably the 
latter is the case, Before the present Act insurances were 
mainly of two kinds. Under the one policy (A) the risk 
under the Employers’ Liability Act and that at common law 
up to three years’ earnings was covered ; under the other (B) 
all accidents during employment to the extent of £100 on 
death and one half wages for twenty-six weeks for disablement, 
and also the risk under (A). If, taking a Scottish Company, 
the rates under (A) are compared with the rates under the 
new policy covering the liability under the Workmen’s 
Compensation Act, they are seen to be multiplied four or 
five times. The rates are not to be taken as those at which 
business is actually done, as competition for premiums under 
the Act has been keen and discounts are given, but they 
serve for purposes of comparison. Builders, for instance, 
were insured under (A) at 5s. per £100 of wages, now the 
rate is 20s.; engineers were 2s., now they are 10s. But the 
comparison between policy (B) and the present shows a very 
different result. Builders under (B) were rated at 23s. and 
engineers at 32s., while another class of engineers (shop only) 
were 14s. 6d. under (B) and are now 12s. 6d. The explana- 
tion of the cheaper rate for the liability under the present Act 
is no doubt partly that dependence must be shown in order 
to instruct a title to claim in case of fatal injury, but mainly 
that nothing is payable for the first two weeks. 

The rate payable by an insured will, according to a 
competent insurance authority, prove to be double that which 
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Mr. Chamberlain announced the cost would be to an employer. 
In support of Mr. Chamberlain’s contention it may be said 
that inspection of the reports of various accident insurance 
companies shows that only from forty to fifty per cent. of the 
premiums goes in payment of claims, and that the difference 
is accounted for by commission, expenses, and dividends, 
If, then, an employer could afford to be his own insurer, the 
Act would cost him only about half of that which it does at 
present. But few employers can safely take such a risk, and 
unless they can by combination mutually insure themselves, 
so as to save commissions and other charges, the cost to the 
employer must be the market rate of insurance. At present 
it is doubtful if mutual insurance is substantially cheaper or 
more attractive to employers than ordinary insurance, for it 
is found that many members of trades which have a mutual 
insurance association prefer the terms which are offered them 
by the companies. 


A. T. GLEGG. 
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INVENTIONS AND INVENTION. 


VERY class of men, educated or uneducated, has its 
own particular slang, and lawyers are no exception to 

the rule. In the general case, the use of rough-and-ready 
abbreviations is not only useful and picturesque but neces- 
sary, for it would be intolerable if it were at all times 
necessary to use full and unabbreviated expressions to denote 
ideas or objects which have to be referred to with great 
frequency, and particularly so when the correct nomen- 
clature itself involves the use of many words. Thus, we say 
“patent” for the letters-patent, or even for the subject- 
matter of the letters-patent granted by the Crown for new 
manufactures within the meaning of the statute 21 Jac. c. 3, 
sec. 6; and when we refer to these new manufactures we 
call them “inventions.” This practice of using the word 
“inventions” for ‘new manufactures within the meaning of 
the exception in section 6 of the Statute of Monopolies,” has 
gone on for a very long time, now approaching three 
centuries ; and in its origin it was of great utility, for it 
shortened expression and imported no theory. It imported 
no theory because the word “invention” covered everything, 
whether the thing made, or the method or process of making 
it, and thus included everything that could come under the 
term new manufacture as used in the statute. The word 
invention, as at first used, was as indefinite a word as it was 
possible to find. It simply meant something, in this connec- 
tion necessarily within the limits of the “ new manufactures” 
referred to, that somebody had come upon somehow. It did 
not at first in any way necessarily imply that the finder of 
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the new manufacture had exercised his ingenuity in the 
least ; and though, no doubt, the exercise of ingenuity might 
be one of the means whereby one comes upon the novelty 
which he finds, and in the vast majority of cases would no 
doubt be the actual means, still it was only one means 
among many. Within very recent years, however, the 
original use of the word “invention” has been so far 
forgotten that the word is now treated by the Courts as 
having reference, apart from the case of importation, solely 
and exclusively to the exercise of ingenuity or the Inventive 
Faculties, whatever these may be, or to the results of such 
exercise. ‘The consequence is that there is at present no 
sure and certain rule to go by in ascertaining whether 
an alleged invention is an invention at all, in the narrowed 
sense now employed. 

In its origin the patent law of England was a branch of 
prerogative law, and the long conflict between the Common 
law and the Royal Prerogative, the details of which form 
matter of history, was ultimately terminated by the passing 
of the Statute of Monopolies, the main effect of which was 
that, by section 2, all monopolies and grants, &c., for the sole 
buying, selling, making, working, or using of any thing within 
this realm (England) or the dominion of Wales . . . were 
declared to be altogether contrary to the laws of this realm, 
and . . . utterly void and of none effect . . .; by section 8, 
all monopolies . . . ought to be, and shall be, for ever 
hereafter examined, heard, tried, and determined by and 
according to the common laws of this realm, and not other- 
wise: and by the famous section 6 an exception is made in 
the following terms :— 

“Provided also [and be it declared and enacted] that 
any declaration before mentioned shall not extend to any 
letters patent and grants of privilege for the term of fourteen 
years or under, hereafter to be made of the sole working or 
making of any manner of new manufactures within this 
realm, to the true and first inventor and inventors of such 
manufactures, which others, at the time of making such 
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letters patent and grants, shall not use, so as also they be 
not contrary to the law nor mischievous to the State by 
raising prices of commodities at home, or hurt of trade or 
generally inconvenient . . . but that the same shall be of 
such force as they should be if this Act had never been 
made, and of none other.” 

It has always been understood that this section did not 
enact anything new, except the limitation to fourteen years ; 
and that it was simply declaratory of the Common law. 
jut as the statute itself is throughout so remarkably fierce 
and energetic in its stopping up of all loopholes for evasion 
of its restrictive and prohibitive intent, it is material to 
observe whether the terms used in the excepting section are 
wide and general, or narrow and precise. 

It is remarkable that the word “ invention’ 
occur in the statute: the expression is “new manufactures ;” 
and it is “any manner of new manufactures,” any kind or 
sort of new manufactures, so long as the subject of the grant 
is a manufacture, new, and not in use, and so long as it does 
not come within the prohibitions of the latter part of the 
section. The language could not be more wide and general. 

But the words ‘inventor and inventors” occur, and if we 
read these words with modern connotation, we might gather 
from the section that it is implied that the new manufacture 
must have not merely a sponsor or introducer, but a mentally 
ingenious and active excogitator. Hence it becomes neces- 
sary to consider what the word inventor really signified at 
the time, that is, in Elizabethan and Jacobean English. 

There can be no doubt that in classical Latin the 
word tnvenire had a twofold meaning at least ; its primary 
meaning being to come upon, to find, to reach; and 
secondly, a derived meaning, to think out, excogitare. 
Of these two it may suflice to quote the expressions, 
“Aristaeus olivae inventor,” and “illa vis quae investigat 
occulta quae inventio atque excogitatio dicitur,” both from 
Cicero; but you could also, in the classical sense, invent 
(= procure) for yourself praise, or a cognomen, or renown, 


? 


does not 
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or wealth, or favour; and Cicero speaks of the founder 
of the Stoics as their “inventor.” 

In English we have now the word invent practically re- 
stricted to the secondary meaning excogitare, for the primary 
meaning has become obsolete; but it was by no means ob- 
solete under Elizabeth and James, and these two were not 
the only meanings. In looking up this subject I have had 
the invaluable advantage of seeing the material intended for 
use in the new Oxford Dictionary, which has, through the 
extreme kindness of Dr. J. A. H. Murray, been placed at my 
disposal. It is not necessary, in order to prove the assertion 
made, to multiply quotations ; a féw typical ones are enough. 

In Gower’s Confessio Amantis (anno 1898, book v., 
vol. ii, p. 262, ed. 1857), we read “And ofte an other to 
invent’ (=to come upon, to meet one another). 

Then we have the finding of the true Cross by St. Helena, 
and a feast day in the ecclesiastical calendar, otherwise 
known as Holy Rood Day, to celebrate the same. The 
proper name for this is the Invention of the Holy Cross. 
It would be strange to suggest that there is any implication 
that St. Helena invented the wood of the true Cross, in the 
modern sense, “ out of her own head.” 

In 1552 Huloet’s Dictionary defines the English word 
“invention” as meaning adinventus, constitutio, excogitatio, 
machina: “invent” as being adinvenio, excogito, fabrico: and 
‘“inventour, author or first founder” as author, patronus. 

In 1576, W. Lambarde, in his Perambulation of Kent 
(p. 147, edition 1826), says: ‘‘ The order itselfe (of Knights 
Templars) was invented (= founded) after that Godfrey of 
Bolein had wonne Ierusalem.” 

In Spenser’s Faérie Queene, bk. 3, canto 5, stanza 10, 
we read (annis 1589-90) : 

“ Five daies there be since he (they say) was slaine, 
And fowre since Florimel the courte forwent 


And vowed never to returne againe 
Till him aliue or dead shee did invent.” 


That is, until she found him. And Spenser speaks of 
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inventing Bacchus’ merry fruit (= coming upon grapes), and 
of inventing berries in the fields. 

In Hooker’s Ecclesiastical Polity (1594-1600), ii. 1, 3, 
we read: ‘This whole question . . . we could not but . 
endeavour to unrip and sift: following therein as near as we 
might to the conduct of the judicial method, which serveth 
best for the invention of truth.” 

In 1598-99, in R. Hacklvyt’s Voyages (vol. ii. part 2, 
p. 819), Aldaic is spoken of as the “first inventer” of the 
trade to Morocco, meaning the first one who set it on foot, or 
perhaps we should rather say, on its keel. 

In 1605, Bacon, whose idea of the word is that “to 
invent is to discover that we know not” (Adv. Learning, 
ii, 217), uses the word with two meanings in one sentence 
(Adv. L., ii. 24): “ All true and fruitful Natural Philosophy 
hath a double scale or ladder, ascendant and descendent ; 
ascending from experiments to the invention of causes, and 
descending from causes to the invention of new experiments.” 

In 1607, Ed. Topsel’s History of Four-footed Beasts (1673 
edition, p. 196), refers to “the manifold medicinal properties 
of goats . . . as the diligence of learned authors hath invented 
and left them severally recorded.” A cynic might say that 
the learned authors had really invented their statements con- 
cerning the medicinal properties in question ; but that is not 
what the worthy Topsel meant; he meant “ discovered.” 

In Purchas’ Pilgrimage, p. 586 (1613), we find: “ Heere 
also lived the first Heremites, the first and chief of which was 
Antony an Egyptian, inventor (= founder) of this order.” 

In 1668, in Culpeper and Coles’ translation of Bartho- 
linus’ Anatomy, bk. i. ch. 34, p. 75, we find: “ Fallopius 
arrogates unto himself the Invention or first Observation of 
this Part,” a part of female anatomy still known by his name: 
and in bk. i. ch. 11, p. 26, it is said: “The first invention 
of this Valve seems to belong to Salomon Alberto, an 
anatomist of Witteberg.” If we were to confine ourselves to 
the modern limited use of the word invention, this latter 
would be a very queer assertion. 





THE JURIDICAL REVIEW. 


In the 1688 edition of Cowley’s works (part vi. p. 45), in 
his Proposal for the Advancement of Experimental Philo- 
sophy, we find a suggestion of “a gallery . . . adorned with 
the pictures or statues of all the inventors of anything useful 
to human life, as printing, guns, America, &c.” Imagine a 
statue being now-a-days proposed for Columbus as the In- 
ventor of America ! 

Sir Wm. Hamilton, in his Discussions, p. 148, says: “ In 
Locke and his contemporaries, to say nothing of the older 
writers, to invent is currently used for to discover.” 

Then we have the literary use of the technical word 
invention as a part of the art of Rhetoric. In colloquial 
English this simply means finding something to say, and it 
comes first ; you first find something to say, perhaps by your 
own ingenuity, and then you dress it up in an appropriate 
garb. In 1666, in the preface to his Annus Mirabilis, 
Dryden said: “The “rst happiness of the poet’s imagination 
is properly invention or finding of the thought ;” and in 
1553 Wilson, in his Arte of Rhetorique, p. 6, speaks of “the 
finding out of apt matter, called otherwise invention.” 

Ktymologically, therefore, to invent is not necessarily 
even to find out anything new. As Marsh puts it, in his 
“Origin and History of the English Language,” p. 398: 
“The very word invention, commonly used of the origination 
of a poem or machine, radically means not creation of that 
which is new, but accidentally coming upon or finding that 
which is old.” 

Further, etymologically, it does not, or rather did not, 
necessarily require any exercise of the inventive faculties, for 
the conclusion is irresistible that in the older English a sharp 
eye and good luck and opportunity might have as much to 
do with inventing as personal ingenuity. 

Not that the element of personal ingenuity was ever ex- 
cluded as a possible cause or means leading to the fact of inven- 
tion ; and the word was used long ago pretty much in the 
same sense as it is now. For example, in 1528, Sir Thos. 
More says, in his Dialogues Concerning Heresyes (book i. 
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p. 151, col. 2, 1557): “Al yt he can eyther fynd in other 
men’s workes or invent by goddes aide of his owne study ca 
not suflice to satisfie,” and so on, It is, however, to be 
noticed that the ambiguity was so great that unless the con- 
text made it clear, the habit of speech was not, in this sense, 
to say “invent” simply, but to say “invent of his own 
study,” “invent by mannys wyt,” or the like. Thus we find 
in Starkey’s Dialogues (1538), p. 12: “ We schal see infynyte 
strange artys and craftys invented by mannys wyt for his 
commodyte.” But there is no doubt that the word invent, 
standing alone, bore as one of its meanings a sense the very 
same as it bears now. ‘Thus the Bible (1611) speaks 
(2 Chron. xxvi. 15) of “engines invented by cunning men.” 

Then, further, even in the sense in which the mental 
faculties were supposed to be exercised, the word invent 
tended to bear the meaning of subtle scheming. Shakespeare 
is fond of the word in this sense as implying a degree of 
moral obliquity; and we find in Ecclesiastes vii. 29, the 
remarkable statement that “God hath made man upright, 
but they have sought out many inventions,” a motto which 
would probably not be accepted for use over the door of the 
new Patent Office. 

We must not, however, forget the peculiar way in which, 
under classical sanction, we have seen the word used as 
meaning to found, to establish. ‘‘ Esculapius,” says Barclay, 
in the Shyp of Folys, 1509 (i. 5), “was the fyrst Inventour 
of Phisyke.” We have seen Huloet (1552) define “inven- 
tour” as author, patronus, and invention as constitutio. 
Barnes, in 1541, said: “Is not this as much as to say, God, 
thou art an inventer and ordayner of that thing that maketh 
men vnpure and vneleane”? In 1577, Northbrooke, in his 
book, Against Dicing (1843, p. 44), says: “ Festival dais 
in old time were invented for recreation.” Fuller uses the 
word in this sense, and so does Dryden sometimes ; and even 
as late as 1812, Sir Humphry Davy, in his Chemical 
Philosophy (p. 10), speaks about “the inventors and 
cultivators of a new science.” 





158 THE JURIDICAL REVIEW. 


In this connection, it seems worthy of consideration 
whether the idea of confining the benefit of the patent for 
the new manufacture to some particular person, the “true 
and first inventor,” might not after all have been that of 
confining it to the first patronus, or as the French workmen 
call their employer, patron, within the realm. That is to 
say, that the monopoly of a new manufacture might, not 
unlawfully, be granted for a reasonable time to the first 
actual manufacturer within the realm, for the encouragement 
of the industry of the kingdom, and, therefore, for the 
public good. If this be correct, it would point away from 
the possibility of its having been at first contemplated that 
a foreign manufacturer should take out a patent in England, 
and prevent English manufacturers from employing labour 
in the manufacture here, while he himself made the article 
abroad. 

Be that as it may, we must also keep in view that 
tnvenire was a well-known word in Law Latin. This we 
learn from Du Cange. It meant “habere, comparare, vel 
emere,” to be in possession of, to make or procure and 
render available, to buy: and it meant among other things 
“to find” in the present colloquial English sense, as where 
one might say, “ You find the skill, and I'll find the money :” 
and it actually was used in expressions verbally equivalent to 
the very colloquial phrase, “You find yourself in every- 
thing except that I find you tools to work with,” and in an 
expression in a will directing that the object of the testator’s 
goodwill should be “found,” «e., provided for. It also 
meant “ praebere, suppeditare,” which covers the meanings 
to supply, to offer, to exhibit; and a judge pronouncing 
judgment was said “invenire sententiam” or “invenire” 
simply. Again, ‘“ treasure-trove” was “thesauri inventio ;” 
“inventio apium” was the right in a swarm of bees hived 
in the woods; ‘‘inventio avium” was analogous; “inventio 
portus ” was the right in what was brought by accident into a 
harbour (“inventions and escheats of the port”); and the 
return ‘not found” is “non inventus.” 
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As to the meaning to be or get into possession of, and to 
render available, there is an echo of this in the declaration 
made even now by an applicant for a patent “That I am in 


possession of an invention, the title of which is so-and-so, and 


that I am the true and first inventor thereof.” The applica- 
tion for a patent is really a proposal to act as the inventor in 
this sense, and to render the invention available. The 
doctrine of the patent law that as between different true 
inventors, the first inventor is he who first communicates 
his invention to the public, applies the word in a way which 
is in accord with this meaning. 

There is, therefore, a bewildering assortment of meanings 
to select from; and the statute has, as it were, deliberately 
gone out of its way to employ a word which, at the time, was 
one of the most multivocal words in the English language. 

The conclusion to which we are brought is that there 
was, in the use of the word “inventor” in the year 1628, 
no theory of Invention, or of the exercise of the inventive 
‘aculties, to the exclusion of other sources of the fact of 
nvention in any of its other meanings. In the patents 
granted within some thirty years after the Statute of 
Monopolies the word invention is used in a variety of ways: 
sometimes reference is made to “his own invention;” but 
mostly the criteria are that “ the invention ” “is an art or way 
of working or making, found out and attained by the patentee 
through his own industry and pains, and at his own great 
cost and charges.” Further, there are among these patents 
numerous instances of importation patents. 

Then, still on the question as to the width and generality 
or the narrowness and precision of the language used in the 
statute, there is, it is to be observed, no limitation in the 
statute to meritorious or ingenious inventors or manufactures; 
co long, that is, as the patent is not contrary to the law nor 
mischievous to the State, by raising prices of commodities at 
home or hurt of trade, or generally inconvenient. The Crown 
was fettered within the limits of the Common law: but the 
Common law had «dmitted that monopolies by patent, if in 
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fact for the public good, might be allowed. The Crown was 
not bound to grant such patents, which were given by grace 
and favour; and it might impose conditions, as in fact it did, 
when, in the reign of Queen Anne, it established the 
necessity of lodging a specification within six months, and 
as it afterwards practically did when it introduced the 
practice of calling for a memorandum analogous to the 
provisional specification afterwards enjoined by statute; 
but if the Crown was satisfied, it might grant such 
patents, provided these did not come under any of the con- 
demned categories. 

When a case of alleged infringement came before the 
fourt, the two leading lines of enquiry for the jury were 
on behalf of the defendant, and raised upon his pleadings,— 
I. Is this (which we call “the invention”) a (1) new (2) 
manufacture? and II. Is the plaintiff the true and first 
inventor? The subject of the patent was currently called 
“an invention ” or “the invention,” and subsidiary questions 
arose ere long on the usefulness of the invention as well as 
its novelty: but no question arose for two centuries as to 
whether you could object against the plaintiff, when his 
“invention” was novel and useful, that he had not been 
ingenious or shown Inventive Faculty. What makes the 
matter even more striking is that the Courts appear to have 
been to some extent in a state of mind with regard to 
patents, such as would have made them not sorry to seize 
upon this objection. The maxim, “ Monopolies are odious to 
the Common law,” had assumed disproportionate significance ; 
and the ordinary phraseology was that the “patentee had to 
bring his patent within the exception provided under section 6 
of the statute.” The attitude of the Courts was at first 
frankly hostile to patentees ; but when a patentee claimed 
in 1691 (Edgeberry v. Stephens) to be rightfully a true and 
first inventor of a new manufacture within the realm, on the 
ground that he had first imported it here from abroad, the 
Court allowed his claim. It said that “if the invention be 
new in England a patent may be granted, though the th'ng 





INVENTIONS AND INVENTION. 161 


was practised beyond sea before: for the statute speaks of 
new manufactures within this realm: so that, if it be new 
here, it is within the statute : for the Act intended to encour- 
age new devices useful to the kingdom, and whether learned 
by travel or by study it is the same thing.” The importer of 
a new manufacture was not treated by indulgence as if he 
were himself an inventor who had exercised his inventive 
faculty; but judgment was given in his favour because, in the 
sense of the statute, he was the first and true inventor, for 
English purposes. Indeed, it might be possible to sustain the 
thesis that the Common law on the subject was really founded 
on importation of manufactures from abroad, rather than on 
discovery of them at home: and that he was considered a 
public benefactor who plundered foreigners of their secrets. 
Be it remembered that all manufactures were “ mysteries,” 
of which the secrets were jealously guarded, and if any 
Englishman applied himself to “ bring any new manufacture 
(as distinguished from manufactures already in use) within 
the realm” he had to do it “at the peril of his life,” “ by his 
own charge or industry, or by his own wit or invention.” 
The original policy looks very much like that of private war, 
which Elizabeth connived at, and which other nations called 
piracy. England at the time was gradually ceasing to be a 
kind of wool-growing Australia in relation to the manufactur- 
ing towns of the Low Countries and France. She was 
beginning to manufacture on her own account: it was essen- 
tial to learn the foreign secrets of manufacture: and “all’s 
fair in love and war.” However that might be, it is clear 
that many of the monopoly grants under Elizabeth, and 
also after the Statute of Monopolies, were for importations ; 
and there was, currently, no doubt that an importer was 
an inventor within the statute. If, on the other hand, 
the word inventor had been limited in the modern sense, 
the Courts could not have decided that a mere importer was 
an inventor. 

Then if we follow up the cases on this subject we find the 
same order of ideas, down to a comparatively recent date. 

VOL. XI.—NO. 2. M 
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In Nickels v. loss, 1849, 8 C.B. 723, Wilde C.J. said, in 
participial mood : “There being evidence at the trial—viz., 
that no such machine as the plaintiff’s had been known till 
his was made—that the plaintiff was the inventor ;” and “A 
party having received information from abroad being an in- 
ventor within the meaning of the statute 21 Jac.i.c¢. 3, 
sec. 6.” A little while before that, in the Daguerrotype 
patent case, Beard v. Egerton, 3 C.B., Erle J. had said: 
‘The first introducer of a new manufacture into the kingdom 
is an inventor within the statute of James.” 

From a very early period the ingenuity of inventors 
was one of the themes on which the learned judges of 
the Common Law Courts dilated in their addresses to the 
jury in terms of approbation, as a reason for justifying the 
particular exception made in their favour by the wisdom of 
the Legislature ; so was their industry ; so was the advantage 
secured to the public; so was the encouragement given to 
other inventors to disclose their discoveries for the public 
benefit through the rewards which some of their class had 
obtained. All this was not incompatible with a well-marked 
tendency to canvass the patent with a certain amount of 
jealousy ; but, as in course of time the manufactures, and, 
later, the machinery of England, began to form an increas- 
ingly important factor in the life and wealth of the nation, 
this tendency seemed to die away, and the policy of en- 
couraging the inventor, rather than of regarding him with 
suspicion as a monopolist, reflected itself in the attitude of 
the Courts. Then much came to be heard of the ‘ meritorious 
inventor ” and of his well-deserved reward ; and then arose the 
canon of benevolent interpretation in compliance with the 
language of the grant. Still, novelty and utility were 
the criteria, as, for example, in the cases of combination 
patents, and very soon the merit which was considered was 
the merit—the novelty and utility—of the thing patented, of 
the so-called invention. It was considered to be impossible 
for an inventor to prove the fact of invention by him; and 
the plea of “not the true and first inventor” was con- 
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sidered to challenge the plaintiff personally, not the fact of 


invention. 

But the idea that an inventor was a meritorious person 
who ought to be actively encouraged had a collateral effect in 
limiting the conception of his place and function. Still, 
though out-of-doors the word invent had, by about the 
middle of the eighteenth century, substantially lost all its 
meanings but one, the Courts adhered in the main to the 
earlier interpretations, and treated the word “invention” as 
so wide that a person might be a true and first inventor who 
had come upon his invention abroad, or from abroad, and had 
imported it, or who had come upon it as the result of long 
experiment and profound research, or by some sudden and 
lucky thought, or by mere accidental discovery (Crane v. 
Price, 1842, Tindal C.J.). For all that, in the vast majority 
of cases the inventor would in fact be one who had cudgelled 
his brains to devise his invention or improvement; and, 
though this was not of the essence of the fact of invention 
in the earlier sense, as the earlier sense of the word died out 
of men’s recollections, it came to pe assumed that, as a 
matter of course, an inventor was a person who had exercised 
personal ingenuity, as if the contrary were unthinkable, as 
the philosophers say. Thus we find Stephens’ “ Comment- 
aries,” in the edition of 1845, vol. ii. p. 27, saying, “We 
may observe as to the word inventor, that it implies some 
exertion of ingenuity and supposes some difficulty sur- 
mounted.” So completely did the earlier meanings of the 
word pass into oblivion, that in 1876 Sir George Jessel 
M.R., in Plimpton v. Malcolmson (3 C.D. 555) was a good 
deal puzzled to understand how an importer could ever have 
been considered an inventor; and in Marsden v. Saville 
(3 Exch. D, 203-4), in 1878, he called the decision “a sort 
of anomalous decision which has acquired by time and 
recognition the force of law.” 

But all the while, if the invention were novel and useful, 
and were not, on the face of it, too trifling, or otherwise not 
fit subject-matter, it was treated as “an invention,” that is, 
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as a manner of new manufacture coming within the statute, 
But there was an ambiguity which runs through all the 
judgments: “an invention” might mean a new manufacture 
within the statute, or it might mean a product of ingenuity ; 
and it is very curious to observe how the word is often used 
ambiguously in these two senses within the same sentence, 
The underlying assumption was that an invention in the one 
sense was an invention in the other. 

The ambiguity became still better marked in those cases 
where, under the plea of no subject-matter, it was said that 
the invention “was not a sufficient invention” to support a 
grant of letters patent, or was “no sufficient invention” for 
this purpose. This gave occasion not only to defendant's 
counsel, but also to the bench in ease of a decision adverse 
to the patent, to enlarge upon the insufficiency or absence of 
Invention as an element in the case: and hence the idea 
of taking this element into account in considering novelty 
or sufficiency of subject-matter has for a long time been 
familiar, though, whenever the point came to be explicitly 
raised, it was avoided by saying that a scntilla of Invention 
would suffice. In its application to patents in general, 
the ambiguity came to a head in 1879, in which year, 
in. Hayward v. Hamilton, Bramwell LJ. said: “It 
seems to me that the plaintiff really is an inventor; 
he has found out something, He makes an article 
that was not made before. This particular case may 
be no doubt upon the verge, but one cannot help making 
this remark, that it is very strange, if it is no inven- 
tion, that it has never been done before. Why has it never 
been done before? Why, because nobody else found it out, 
which I take to be equivalent to invention.” In the same 
case, Brett L.J., afterwards Jord Esher M.R., said: ‘A 
point was raised and discussed . . . whether, although 
this was new and useful, it could be said to be an invention. 
. . . I did not recollect of myself any case in which, where 
a thing had been pronounced to be new and useful, the 
question of whether it was an invention had been ever dis- 




















INVENTIONS AND INVENTION. 165 
































cussed, or even left to a jury for instance. It seemed to me, 
in all previous cases it had been taken for granted that if 
the thing were new and useful, there must have been an 
invention in order to arrive at a thing that can be so 
described ; and I should say, in nine hundred and ninety- 
nine cases out of a thousand, that must be so. I say, if the 
thing is new and useful, it is impossible to suppose there is 
not suflicient to make an invention; but I do not think, as a 
matter of law, that could be predicated as an absolute rule of 
law; because I think it is possible, although a thing were 
new and useful, it might be, under certain circumstances, 
that there was no Invention in it.” In the thousandth case 
supposed, the Statute of Monopolies would, it is submitted, 
have allowed the grant to pass. 

In point of fact, however, there had been some cases in a 
limited corner of the patent law, in which the question of 
ingenuity had been directly raised, these being cases of the 
Harwood v. G. N. Ry. Co. type; and the history of these 
cases is so fully given by Mr. Edmunds, in some added pages 
in the new edition of his book on Patents, pp. 83 to 96, 
which the reader will find to be of great interest, that I find 
myself relieved of the task of discussing them at length. The 
course of events, as Mr. Edmunds shows, was that from the 
passing of the Statute of Monopolies to the year 1822 the 
question of ingenuity was never separately raised ; that it 
practically came in as a means of enabling the Courts to 
allow the meritorious patentee to support a patent for the 
new use, if ingenious, of old appliances for an analogous 
purpose ; that the matter rested practically in that position 
till 1880 (though it must be pointed out the new 
requisite, as a separate criterion, had not been wholly 
unheard of before that, as in Tatham v. Dania in 1869, 
in which ease there were dicta which did not, however, 
at once lead to very much): and that since 1880 the 
principle, that the exercise of the Inventive Faculties is an 
essential, has become extended to all classes of patents. The 
reason for this last stride is obvious; it has been quite for- 
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gotten that the word invention ever was a word of 
multifarious connotation, and the principles applicable to an 
invention, or the invention, in an objective sense, have been 
applied to Invention in a subjective sense. In Thierry vy, 
Riekmann, 12 R. P.C. 547, Kay LJ. said :—“I confess | 
have listened with the utmost surprise to an attempt to cast 
doubt on the simple proposition that an improvement, in 
order to be the subject of a good patent, must be an inven- 
tion. Counsel, when pressed, gravely argued that. this 
doctrine, which is of the very essence of the patent law, was 
only some ten years old, and had not been confirmed in the 
House of Lords.” And the learned Lord Justice proceeded 
to deal with the case on the footing that the question was 
whether there was Invention, which he doubted. The 
Master of the Rolls (Lord Esher) was clearly of opinion that 
there was Invention; Lopes L.J. thought there was not; 
Charles J. below, had decided that on the whole there was; 
and afterwards, in the House of Lords, the Lord Chancellor 
ruled that there clearly was not; Lord Macnaghten and 
Lord Davey that there was not; and Lord Shand, while 
dissenting, seems to recognise the plea of want of Invention 
as a possible one. Nowadays we find the learned judges 
regularly using such expressions as the following :—‘“ The 
patent is novel and useful, but the main question is whether 
or not there was any exercise of the Inventive Faculties,” 
Lopes L.J. in the last cited case, 12 R. P.C. 547. It is 
needless to cite any more; the three leading requisites now 
are novelty, utility, and the exercise of the inventive faculties, 
instead of novelty and utility as they were before 1880, with 
the exception of a limited class of cases of the Harwood v. 
G. N. Ry. Co. type. In the case of Macdonald v. Fraser, 
11 R. P.C. 172, when Lord Rutherfurd Clark heard this 
point raised by counsel, he said, “‘ That is a new criterion.” 
It has during recent years been steadily argued that there 
was a difference between the point of view of the English 
Court of Appeal and that of the House of Lords; that the 
former wauted a substantial exercise of the inventive 
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faculties, while for the latter a mere scintilla of Invention 
would suffice, if there were any at all. But the doctrines 
laid down in the House of Lords in the above case, Thierry v. 
Riekmann, 14 R. P.C. 106, are sweeping and far-reaching. 
It is true that the case was one of the Harwood v. G. N. 
Ry. Co. type, so that there may be room for reconsideration 
of them in their application to cases not of that special 
class; but we learn from that case that a mere market is not 
sufficient to support a patent; that an expert witness ought 
not to be allowed to state that in his opinion there is 
Invention ; that the evidence may show great labour on the 
part of the patentees, and yet not show Invention; that a 
thing may be new, but unless it has some Invention, it is 
not patentable ; that whether there is or is not Invention, 
such as will support a patent, is a question of fact and 
degree, and the state of facts and degree in one case can 
never be any guide in another; that mere simplicity will 
not prevent there being Invention; that mere novelty of 
manufacture or usefulness in the application of known 
materials to analogous uses, will not necessarily establish 
Invention within the meaning of the patent laws; that in 
the particular case there was no Invention, though there might 
be an improved eyelet, and though it was thouglt there was 
ingenuity in the mode in which it was manufactured ; that 
it is not the law that an article new to the market is there- 
fore proper subject-matter for a patent, irrespective of the 
question whether the production of it was the result of 
Invention ; that the circumstance that the patent was the 
result of prolonged study and experiments is not impressive, 
its force depending very much on the inventive faculty and 
knowledge of the experimenters; and that the question of 
patentable novelty must be determined from the subject 
itself, and not from evidence that a particular person was a 
longer or shorter time in making it. Much of this is a long 
way from the “any manner of new manufactures” mentioned 
and characterised in the Statute of Monopolies. Lord Shand 
in this case was in a minority of one; he argued on the 
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Statute of Monopolies, that the new eyelet being meritorious, 
useful, and novel, was a new article of manufacture ; and in 
the proceedings below, Sir Richard Webster had admitted 
that if there was novelty in the invention, it must be allowed 
there was good subject-matter for a patent. But the case 
turned on the want of exercise of the Inventive Faculties. 

It might be contended that this is an impossible criterion. 
No man knows precisely what is meant by the Inventive 
Faculties, and though the finding is one on fact, it is really 
impossible to afhrm as a fact that these faculties have, or 
have not, been exercised in producing any particular so- 
called invention. It is substantially a matter of opinion in 
each case. And it is not apparently to be a matter of weigh- 
ing the opinions of men skilled in the particular branch of 
manufacture, or of accepting the verdict of the public upon 
the new manufacture, but, in substance, a matter of the im- 
pression made by the machine upon the mind of the particular 
learned judge who tries the case, an impression which leads 
him to a finding on fact which is itself open to review (14 
R. P.C. 116). One judge may think there are too many 
patents for very small steps in advance; another, of sporting 
instincts, may feel that after all the Derby may be won by a 
neck or even less ; another may recognise that improvements 
in any long-established branch of manufacture must ex 
necessitate be small, but that if they are found to be worth 
adopting, they meet the reasonable requirements if they are 
in themselves new ; another may not have much mechanical 
bent of mind, and may think an invention shows an amount 
of cleverness which another, who sees things at a glance, may 
not think it shows; another may have had to sit for many 
days until his mind has become so saturated with the subject 
that it all appears simple and obvious and a matter of course : 
and for the inventor all is uncertainty. 

The practical result is that the inventor’s life, which never 
has been a happy one, is now to be trebly irksome. It has 
been said, by way of a joke, that a patent is not worth any- 
thing until it has been through the Law Courts ; but this will 
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now, it may be reasonably feared, be converted into a grim 
reality. It is difficult to see how the business is to go on of 
introducing a patent which has not had the opinion of a 
judge given in favour of the inventiveness displayed in it. 
The present condition of the law may, in the opinion of 
many, diminish the value of the property in patents, and 
may tend to reduce the share, too often small enough already, 
which finds its way into the inventor’s pocket. Such a 
result, or even such an apprehension, does not seem to be in 
accord with the policy of the Legislature, which has had in 
view the encouragement of the prompt publication of novelties 
for the public good, and is decidedly inappropriate in face of 
the keen industrial competition to which this country is 
increasingly exposed. 

I am glad to find that Lord Justice Vaughan Williams 
has himself spoken out strongly on the subject of the want of 
security of property in patents in this country (speech to the 
Article Club, Dec., 1898). It is by no means impossible 
that one consequence of the new practice may be the renewal 
of a régime of trade secrets ; but in many cases it will simply 
dishearten the poor inventor, and prevent his little invention 
or improvement from coming to light at all. 

These evils have, it is thought, already borne their fruit 
tv some extent. In some departments of industry the risk 
of tuking out a patent is coming to out-weigh the advantage 
of ostensibly securing a monopoly for fourteen years; and 
the public is, in the long run, the loser ; for, after all, fourteen 
years is a short time in the history of the country. It seems 
only the other day to some of us that we first heard of the 
telephone ; and yet the master patents have now run out 
several years past. The public would be best served by 
giving the inventor a certainty in return for his disclosure ; 
aud if we cannot give him a certainty, we might at least 
abstain from encouraging metaphysical objections to his 
patent. If he could be restored am integrum and have his 
secret returned to him, there would be more scope; but it 
might be contended that the public faith is involved in the 
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transaction, and that a patent, the consideration for which 
has once been given, and irrevocably given, by the patentee, 
should be as far as possible respected. 

But it may with perfect propriety be asked, is it not a 
question of words? Is there any real and substantial differ- 
ence between the practice of, say, the middle of this century, 
when a patentee might find ‘his patent denounced from the 
bench as displaying no Invention, and the present practice, 
according to which “no Invention” has become a separate 
plea? It is submitted that there is a considerable practical 
difference. The real effect of it in the former practice was 
merely to enlarge the derogatory vocabulary of the defendant's 
counsel, and to provide material wherewith the learned judge 
might furnish forth his judgment in a case where it was 
established that a so-called invention was wanting in novelty 
and utility or in sufficient importance to justify a patent 
being granted for it at all. But if the patent came under 
any reasonable definition of ‘an invention” and was substan- 
tially novel and to any degree useful, the patent was not 
upset through further enquiries being made as to the Inven- 
tive Faculties of the inventor. Now, however, the inventor 
may have separately to face a distinct ordeal, most uncertain 
in its results. There is nothing, so far as appears, to prevent 
a judgment being given to the effect that some particular 
patent is new, is useful, is in itself quite within the class of 
things for which a patent might be granted, but that it was 
not the result of the exercise of inventive faculty, perhaps on 
the ground that it was the obvious application of knowledge 
to a new requirement. Before the phonograph, in its earlier 
form, was invented by Edison, there was a man in the world 
whose knowledge was such that | have always believed he 
could, if he had thought of applying it to that particular pur- 
pose, have designed some form of phonograph with the same 
ease as Nasmyth invented the steam-hammer. I allude, of 
course, to Prof. von Helmholtz. And students of Helmholtz, 
as I well remember, at the time understood the phonograph 
practically before reading the description of it; all that was 
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necessary was to understand what the new apparatus did. 
That does not detract from LEdison’s merit or the extreme 
importance of his invention; but what would a judge, who 
happened to be a student of Helmholtz, have made of an 
enquiry whether the phonograph displayed the exercise of 
the Inventive Faculties? I am sure I know not; and my 
consolation is that nobody else knows. 

The new criterion, as Lord Rutherfurd Clark called it, 
might, if carried out to its logical conclusion, lead in the 
limit to the result that, where an inventor has special 
knowledge and great experience, his inventive faculties 
are not exposed to any strain whatsoever, and that there- 
fore his patent is invalid. The criterion is not a 
practical one, and is not adapted to the needs of business 
men; and it tends to lead to a general sense of uncertainty 
and insecurity. 

It is not easy to see what remedy should be proposed. 
The Legislature has recognised the word “invention” only in 
one way—namely, as a synonym for any “new manu- 
facture ” as referred to in the Statute of Monopolies (Patent 
Law Amendment Act 1852, sec. 55; and Patents, &c. Act, 
1883, sec. 46), and has itself from the year 1835 from time 
to time used the word in the same sense, as being that 
current and understood; but it has never directed any 
attention to be paid to the operations of the mind of the 
uleged inventor, or any specific enquiry as to the exercise 
of his Inventive Faculties. 

On the other hand, in all fairness and with all respect, it 
seems to me that the Courts have been put in a difficulty by 
the large question of Mischief to the State by general 
inconvenience, &e., having been left in their hands. This is 
properly not a question of law but of public policy, which 
shifts in its data from decade to decade, and the maxims of 
which are more or less affected by the trend of public 
opinion. There is conferred on the Courts of Law a sort of 
extra-judicial function, constituting them arbiters between 
the commonwealth and monopolists by letters patent; and 
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while in one century the public policy may be one of 
hostility to monopolists, in another it may favour the 
encouragement of inventors to make prompt and full dis- 
closure of their novelties, great and small, for what they 
are worth. The methods of the Courts of Law are perhaps 
not the best suited to this class of work, since the rules laid 
down tend to become hard and fast. The Courts of Law 
have, however, had to make the best of it; and it might with 
perfect propriety be contended that a patent not based 
upon the exercise of the inventive faculties was likely to be 
mischievous to the State, and that therefore the question 
of the Inventive Faculties ought to be specially gone into, 
were it not so clear that the mischiefs introduced by 
applying to all patents indiscriminately a separate criterion 
of the nature described altogether outweigh any probable 
amount of mischief that could be allowed to remain through 
simply adhering to the older practice, even in the one case 
out of a thousand referred to by Lord Esher in the year 
1879. Besides, there is something of the nature of a false 
chord in the idea of the most highly trained minds in the 
Kingdom applying themselves specifically to the recondite 
question, not whether the inventor was puzzled, but whether 
he ought to have been. When the question is put in that 
form, it is seen that the inventor is almost necessarily at a 
disadvantage in this specific enquiry; for he may readily 
fail to convince the quick-minded and learned judges that, 
given the ideal amount of knowledge and inventive faculty, 
there ought to have been any difficulty in the matter; while 
at the same time there might in truth have been an inven- 
tion in the manufacturing or commercial sense, which is all 
that the statute requires. The true point of view is the 
industrial or commercial one: and if this had been adhered 
to, the question of inventiveness would probably have 
remained in its proper subordinate place. 


ALFRED DANIELL. 

















TENURE BY KNIGHT-SERVICE IN SCOTLAND. 
II. 


{INCE the publication of the first part of this article 
kJ [have obtained an inedited document of unhoped for 
definiteness. King Robert the Bruce, whose grants have 
already been so frequently cited for tenures, supplies, 
directly or indirectly, A CHARTER-DEFINITION OF CASTLE- 
WARD SERVICE, which can scarcely fail to take a significant 
place in the archives of feudalism. To edit this requires, 
precedent to any appreciation of its inherent bearing, an 
explanation of a perplexity. The old Index, known by the 
name of its editor, Robertson, shows (p. 12) that on roll 
marked E in Bruce's Chancery, and now lost, there was a 
charter, No. 60:—‘‘ Carta to Bernard Hauden of ane certain 
duty for keeping of the castle of Roxburgh.” 

No. 58 is a “Carta to Aymerus de Hauden of ane 
bounding infeftment of 11 husband lands of Sprouston.” 
Haudene (Howden, Haldane, Haldan, Hadden) lay in the 
Tweed-side parish of Sprouston, Roxburghshire. The 
Aymer named appears (@) as submissive and suppliant to 
Edward I. in 1305; in 1310 he had elected (b) to throw 
in his lot with his own countrymen, and his lands were 
forfeited by Edward II., the charter of Bruce proving that 
his change of sides was not without recognition. Although 
Bernard’s charter, No. 60, is our chief concern, the juxta- 
position of that in Aymer’s favour must not be overlooked. 
Both are given, more or less abridged, in the Earl of 
Haddington’s transcripts made from the roll early in the 
seventeenth century. Alongside of the text of No. 60 





(a) Bain’s Calendar, iv. 1815. (b) Bain’s Calendar, iii. 245, 258. 
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supplied by that unprinted and, so far as is known, unique 
version(a@), I set a translation of the operative clauses. 


CARTA BERNARDI DE HOWDEN. 


Robertus, &e., Sciatis nos, c., 
confirmasse Bernardo de Houden et 
heredibus suis pro custodia quam 
facere tenetur in castello de Rox- 
burgh de eo quod pertinet ad feodum 
militis unde custodiam facere debent, 
dent nobis singulis annis ad Pente- 
cost. viginti solidos; Sed si forte 
ingruat necessitas vel guerra oriatur 
per quod oporteat eos custodiam 
suam facere in dicto castello nostro 
et ibi steterint per quadraginta dies 
quieti sint ab illo anno de predictis 
viginti solidis redden.: Item si eant 
in exercitu per preceptum nostrum 
et transeant aquam de Forth versus 
aquilonem vel marchiam nostram 
versus austrum ab illo anno quieti 
sint de predictis viginti solidis; Ita 
tamen quod sive custodiam suam 
fecerint sive predictos denarios sol- 
verint sive in exercitum inerint et 
necessitas ingruat, intrent in dictum 
eastellum nostrum ad illud defenden- 
dum vel ad exercitum eant si opus est’; 
Si vero commune auxilium ponatur 
per totam terram nostram et aux- 
ilium quod ad feudum suum pertinet 
reddiderint ab illo anno quieti sint 
de predictis 20 solidis et de custodia 
in dicto castello faciendo (6), &c. 
Testibus Willelmo de Wosch.(c) 
cancellario, Willelmo Cummin comiti 
de Buchan Justiciario Scotie, Waltero 
Olifant Justiciario Laudonie, Henrico 
de Baliolo Camerario, Philippo de 
Moubray, Joanne de Maccuswell, 
Thoma de Lastalrik. 


Know that we, &¢c., have con- 
firmed unto Bernard of Houden 
and his heirs that —for the ward 
which he is [they are ?] bound to do 
in the castle of Roxburgh, because 
it belongs to a knight’s fee, from 
which they ought to do ward—they 
shall pay to us yearly, at Whit- 
sunday, 20s.; but if necessity hap- 
pen toe impend, or should war arise, 
through which it is needful for them 
to do their ward in our said castle, 
and they shall have remained there 
for forty days, they shall be quit 
for that year of payment of the fore- 
said 20s.; also, if they shall go in 
the army by our command, and 
shall cross the water of Forth to 
the north, or our March to the 
south, they shall be quit for that 
year of the foresaid 20s.; yet, 
nevertheless, whether they shall have 
done their ward, or shall have paid 
the foresaid pence, or shall have 
entered into the army, they shall, 
should necessity impend, enter into 
our said castle to defend it, or go to 
the army if there is need. But if 
a common aid be put upon our 
whole land, and they shall have 
rendered the aid which to their fee 
pertains, they shall be quit for that 


rear from the foresaid 20s., and 
y ’ 


from doing ward in the said castle, 


&e. 





(a) Haddington MS. (Adv. Lib. 34, 2, 1a), p. 87. 


(b) Read facienda. 





(c) Read Boscho ; William de Bosco, 
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The perplexity is to determine the true date and granter, 
for there is a serious error, either in the enrolment or in the 
transcript. It is a question whether for Robertus we should 
not read Alexander: the witnesses are impossible for a 
deed by King Robert. They belong indubitably to the 
time of Alexander II, six of the seven occurring, for 
example (a), in one deed of 1221. In or about that year, 
it seems to me, the original charter must be placed. 
Bernard of Haudene, nephew of an earlier Bernard (b) was a 
prominent public man of that time, often named in the 
chartularies. That he was rather litigious does not lessen 
the probability of the Crown having been called on to define 
the rights of parties in the matter of the castle-ward, com- 
muted for, though not exhausted by, an annual 20s. 
That his descendant, Aymer, should have presented the 
charter for confirmation as one of his titles, is a supposition 
no less reasonable than that it should have been ratified 
and renewed by an Inspeximus, and afterwards enrolled. 
An easily intelligible oversight of the Clerk of the Register, 
or of Lord Haddington, would account for the witnesses of 
the embodied deed being set down as attesting Bruce’s 
charter, or on the other hand, for Alexander’s name as 
eranter being displaced by that of King Robert. Whilst, of 
course, the date is far from immaterial—and students of 
knight-service will no doubt welcome any suggestion 
superior to mine—the authenticity and purport of the grant 
are incontestable. Whether, as I suppose, Alexander II. 
granted the commutation (c), and about 1221 stated the 
terms, which Robert the Bruce confirmed nearly a century 
later, or whether Bruce himself originally did this, the deed 
ranks as nothing short of a constitutional document. What 
it tells of the military side of the feudal system is perhaps 





(a) Bain’s Calendar, i. 808 ; Foedera, 18th June, 1221. 

(b) Origines Parochiales, i. 440; Bernard, the son of Brien, settled at 
Haudene in the middle of the twelfth century (Liber de Calchou, 176). Probably 
he erected the mote there, referred to in charter of 1491 (Reg. Mag. Sig. 2012). 

(c) Such commutations were certainly in force long before the reign of Robert 
the Bruce. See Exchequer Rolls, i. 45, for payment in 1290, 
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not yet visible in all fulness: we can at least see that it 
is much. 

The maker of the Jndez erred in thinking that the deed 
dealt with “ane certain duty for keeping of the castle of 
Roxburgh.” Bernard of Haudene was not constable of 
Roxburgh castle.(a) Plainly his charter concerned a much 
wider subject: it interpreted the duty exigible from a 
knight’s fee held by service of castle-ward—if not by ward 
simply. 

It is not only a commutation but a declarator of the 
sense of the commutation of castle-ward from a service to a 
payment—happily at a time when the actual service was 
still familiar. We observe that neither the payment nor 
the forty days’ duty itself exhausts the liability. While the 
Scottish vassal has not quite the same option as his English 
contemporary secured in 1215 by Magna Carta, which 
Alexander II. helped the barons to wring from King John, 
the Scottish deed echoes most faithfully the English stipula- 
tion (b), and the Scottish option only differs in detail. So, 
too, with service in the army: in Magna Carta, as here, it is 
imputed towards implement of castle-ward. The remarkable 
provision with regard to the Forth and the March will add 
to the difficulties while intensifying the interest of deter- 
mining the historical significance of forinsec service. One 
fact is resonant. Behind and above the duty of guarding 
the castle for forty days stood an undefined military 
liability whenever need called. The knight was still at 
bottom the soldier; and neither special tenure nor payment 
set him free. 








(a) Liber de Melros, 229, 250. Bernard’s name appears continually in this 
chartulary, and also in the Liber de Calchou. I cannot trace the existence of any 
Bernard of Haudene in the first half of the fourteenth century. There was, how- 
ever, a Bernard who was forfeited by Edward III. in 1358 (Bain’s Cal. iv. 1). 

(b) Magna Carta, ch. 29. Nullus constabularius distringat aliquem militem 
ad dandum denarios pro custodia castri si facere voluit custodiam illam in 
propria persona sua vel per alium probum hominem si ipse eam facere non 
possit propter rationabilem causam et si nos duxerimus vel miserimus eum in 
exercitum erit quietus de custodia secundum quantitatem temporis quo per nos 
fuerit in exercitu. 
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HomAGr and Fraury were the strict base of the feudal 
relation defining the attitude of the vassal to his lord, 
and constituting a reciprocal obligation. The words in 
charters, which bear that the grant is made “for homage 
and fealty,” become of decreasing moment in proportion to 
the lateness of their date. At the remotest stage of feudal- 
ism in Britain they recorded a conception as between vassal 
and lord scarcely, if at all, inferior in sanctity to that between 
Crown vassal and king. In English history it was a great day, 
that of 1086 at Sarum, when homage and fealty were taken 
by William the Conqueror from all “ land-sittand ” men direct, 
whose vassals soever they might be.(@) One is tempted to say 
that Scotland never knew such homage. Our history prior 
to the Union was one long illustration of the superior 
strength of what should have been the inferior bond.(b) The 
importance, for State reasons, of homage and fealty to the 
sovereign is too obvious to require enforcement, and is 
frequently exemplified in Scottish annals.(c) 

We now think of treason as a crime against the Crown. 
An earlier age, with no less regard to the logic of facts, looked 
with equal eye upon infidelity whether towards royalty or 
towards a more immediate lord. The old vernacular formula, 
that the traitor was “lord-swyke,” expresses so much ; and it 
was only when the king had become lord of the sub-vassal’s 
fealty that the doctrine of high treason could develop. The 
ancient care to avoid the risks of imputed treason, even in 
time of revolt, forms a singular chapter of mental evolution. 
“Homage with liegeance,” wrote William of Newburgh, 
“that is [the vassal’s] solemn caution of standing with him 





(a) A policy made still more effective by the Assize of Northampton (chap. 6) 
in 1176. 

(b) Cromwell abolished homage and fealty to any subject in 1654, Acts Parl. 
Scot. vi. (ii.) 8170. 

(c) For instance, note the homage and fealty done to the infant Alexander 
(afterwards Alexander II.) in 1201 and 1205 (Melrose Chron.). The matter of 
homage gives us a good if dubious anecdote by Matthew Paris, apropos of the 
death of Alexander IT. in 1249. “No man can serve two lords,” said Alexander 
to a vassal who had done homage to the king of Norway. “ Yes he can,” was the 
answer, “if the two lords are at peace.” 

VOL. XI.—NO., 2. N 
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(the lord], and for him against all men.” He might have 
added, as an essential of the definition, the act of becoming 
a man of his lord’s court, a peer (a) of his lord’s other vassal- 
age. Once constituted by reverently kneeling and placing 
his hands between those of his lord and becoming his man, 
the homage of the vassal thys done was followed by the fealty 
sworn(b)—the oath to be “leal et feal” against all men 
who could live and die, to give true counsel, and to keep 
counsel.(c) ‘And during this oath,” we are told by a 
Scottish legal fragment, “the baron holds the hands of his 
tenant between both his hands.” This was “common form” 
for the twelfth century affidavit. English law appears to 
have known a time when women did fealty, but not homage 
—perhaps a sign of the connection between homage and the 
court, as a woman could not be a “peer” of the court. In 
Scotland that distinction appears only in the Regiam Majes- 
tatem (d), and certainly Edward I. took from Scottish women 
both homage and fealty. One may infer from his proceed- 
ings that fealty did not require the presence of the king him- 
self to receive it, but that homage did. The bond constituted 








(a) Jenks’s “ Law and Politics in the Middle Ages,” p. 24, admirably connects 
homage and the pares. 

(b) An interesting expression of popular fealty in the form still used in the 
Scottish oath, was that done in 1297 to Prince Edward, afterwards King Edward II. 
“Totus populus fidelitatem extensis manibus stipulantur,” Flores Historiarum. 
So also Hemingburgh (ii. 123) describes the uplifted right hands (levatis dextris) 
of the populace. For a Scottish example in 1373, see Acts Parl. Scot. i. 549— 
“ Quilibet levata manu per modum fidei dacionis in signum universalis consensus 
tocius cleri et populi exprimebat et manifestabat publice suum consensum,” The 
formula must be very ancient. Widukind (Res Gestz Saxonice, i. ch. 38) has 
an early instance. 

(c) See John Balliol’s fealty and homage, Fodera, 20th November and 25th 
December, 1292 ; those of Scotsmen in Palgrave’s Documents and Records, 153- 
182 ; that of Edward Balliol in Acts Parl. Scot. i. 540; also Juramenta Officiari- 
orum in Acts Parl. Scot. i. 683 ; and Pollock and Maitland, i. pp. 277-287, deal- 
ing with the whole matter. The terms of the homage of William, Earl of Ross 
to King Robert the Bruce, in 1308, are given in Acts Parl. Scot. i. 477. 

(d) Acts Parl. Scot. i. 620 (Reg. Maj. ii. 59), section copied from Glanvil. In 
both Regiam and Glanvil a woman may receive, but only “homo masculus” 
performs it (Reg. Maj. ii. 61). Where the lady is married her husband does the 
homage, Reg. Maj. ii. 26; Reg. Mag. Sig. i. 42. 
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by these solemnities was the foremost thought, the chief 
formality and condition of perfect legal possession.(a) John 
Balliol, on 19th November, 1292, received from Edward I. 
the precept of seisin of Scotland; on the 20th he swore 
fealty ; on the 30th he was crowned; on 26th December he 
did homage. So it was in less weighty fiefs than kingdoms. 
When, to avoid the distasteful need of doing homage to King 
John Balliol, the Earl of Carrick resigned the earldom to 
his son, he requested Balliol to receive his homage. Balliol 
refused() until in possession of the lands, because that, he 
said, was the customary law of the land. Accordingly, young 
Bruce gave seisin of Carrick to Balliol, and the Sheriff of Ayr 
was ordered to enter on the king’s behalf. Thereafter, and 
on delivery of a written resignation by the elder Bruce, the 
son was to return and do his homage—which, no doubt, he 
philosophically did. 

There were formalities not less necessary in getting rid of 
fealty than in undertaking it. Plainly, it was a scandal for 
lord and vassal, during the subsistence of that mutual con- 
nection (as with strict propriety the Regiam Majestatem 
termed it), to engage in hostilities with each other. The 
faith sworn must be first unsaid, else a blow—nay, even a 
criminal charge—were treasonable. Affiance must be ended 
by defiance-——defiance not in its modern aggressive accept- 
ance, but as a negation, a cancellation of faith already 
plighted. “Simon je vous defie,” are words which Langtoft 
put in the mouth of Henry IIL, as addressed to Simon de 
Montfort before the battle of Lewes, poetically expressing 
the fact that the king had written formal letters of defiance 
despite Simon’s letter protesting continued fealty. On the 
same principle it was that Balliol in 1296 gave up(c) 
(reddidit) his homage and fealty to Edward I. He was in 








(a) This is well illustrated in Acts Parl. Scot. i. 445. 

(b) Acts Parl, Scot. i. 447-449. 

(c) The words were Fidelitatem et homagium .. . vobis reddimus. Feedera, 
5th April, 1296. Narrating the facts afterwards, he described his act by the word 
“diffidavimus,” and in French by “defier,” [bid., 2nd July, 1296. 
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this not only following («) the example of Edward I. himself, 
who three years before “defied” Philip the Fair, but was 
adopting an ancient Scottish precedent as well; for this 
strange process of defiance, so necessary to satisfy medieval 
scruple of conscience, was resorted (b) to by William the 
Lion in 1173, as well as by Robert de Brus in 1138 at the 
battle of the Standard. After a fruitless appeal to David I. 
to forbear from further war, Brus closed, with tears, as Ailred 
eloquently tells, dissolving in the manner of the land the 
bond of fealty by which until then he had been held to the 
king. What the patrius mos, the ancestral or national 
manner was, Ailred leaves us to conjecture. Doubtless it 
was symbolic, and contemporary example might suggest that 
Brus threw down the token of his infeftment, perhaps a 
baton, a broken straw or stick, and made “exfestucation” 
after continental model.(c) By this strange formula, recog- 
nised by the Salic laws, the citizens of Bruges renounced 
their allegiance in 1127 to their Chatelain. 


Historic TENURES in Scotland touch great events at many 
points. The number of knights’ fees in England, anciently 
stated by Ordericus Vitalis at 60,000, was recently estimated 
to have really been nearer 5000. Who can come as near the 
answer to the question of the number in Scotland? Jordan 
Fantosme (lines 328, 329), a well-informed writer in the 
twelfth century, gave the effective field force of the Scots at 
1000 armoured horsemen (chevaliers armez) and 30,000 un- 
armoured (desarmez)—a sober estimate as regards the first 





(a) Hill Burton’s comment on Balliol’s defiance (Hist. ii. 170) shot wide of the 
mark ; the proceeding was well in conformity with usage. One important legal 
effect was explicitly admitted by Balliol’s letter afterwards (Feedera, 2nd July, 
1296) : there was no longer a homager, and the overlord was free to take possession 
of the fief as demesne. 

(b) Jordan Fantosme, lines 279, 388, 494. 

(c) Galbert de Bruges (ed. Pirenne, 1891), p. 63, also 89, 139. Lex Salica (ed. 
Hessels) ch. lx., column 379, &. The festuca was a great symbol with the 
Frankish peoples. Compare Thevenin’s Textes Relatifs and Ducange voce 
investitura. In the Bruges case, investitures were given by it, so that there is 
obvious meaning in the act which implied renunciation. 
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category. (a) No doubt we should be better able to examine 
it if that item, “2 rotulus de feodis militum” in the records 
of Scotland (b), were not on the missing list. Some day the 
statisticians may be enabled to make something more than 
Thomas Thomson’s masterly study drew out of the sum- 
mation of the Old Extent.(c) Clues yet unsuspected may 
come through a due pondering of such facts as King William 
the Lion’s grant(d) of “£100 land and twenty feoffed 
knights,” and the repeated equation at a later time (e) of the 
£10 land, with the service of one archer or half a knight. 
Meanwhile, although we have not the clues and there is no 
use of guessing, we are not quite without particulars in aid. 
Before the end of the fourteenth century there were cer- 
tainly over 300 baronies in Scotland, and it would be no very 
rash speculation that in the hey-day of feudalism considerably 
over 300 knights’ fees may have been represented by these 
baronies alone. The wide stretch of territory bestowed by 
David I. on Alan the Steward, constituting in effect the 
modern county of Renfrew, was given for the service of five 
knights.(f) Already the ten knights’ fees of Annandale 
have been remarked upon in connection with the same 
monarch’s grants to Brus. Nearly two centuries later King 
Robert [. granted his ancestral domain, the Annandale lord- 
ship (g), to his nephew Randolph “for the service of ten 
knights in our army.” Randolph had previously received 
from the king the earldom of Moray for the service of eight 
knights. (k) Under the next king, David II., the earldom 


(a) Compare the 1155 armoured horsemen forming the Scots’ army at Halidon 
in 1333.—Hemingburgh, ii. 308, 309. 

(b) Acts Parl. Scot. i. 118. 

(c) £48,249, 7s. 8d.—Acts Parl. Scot. i. 500, 501. This excluded Church 
lands, but included (Reg. Aberdon. i. 55-57) thanages. It is doubtful whether 
blench payments, such as hawks, spurs, &c., were computed in this total. 

(d) Acts Parl. Scot. i. 116. 

(e) £20 land, two archers, Reg. Mag. Sig. i. 4; £5 land, half an archer, Ibid. 
i. 4; £10 rent, one archer, Ibid. i. 12; £10 land, half a knight, Rotuli Scotia, i. 
22, which Reg. Mag. Sig. i. 4, shows in two parts, each for half an archer, 

(f) Acts Parl. Scot. i. 93. 

(g) Servicium decem militum in exercitu nostro.— Haddington MS. p. 360. 
(h) Robertson’s Index, li. 
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of Wigtown was held for five knights’ service. <A very 
interesting tenure was that of Hermitage in Liddesdale under 
Edward III. in 1352, when Sir William Douglas held the 
lands there and elsewhere in Dumfriesshire for the service (a) 
of ten men-at-arms and ten hobelars at his own costs for a 
quarter of a year, counting from the time when he should set 
out from his house. Sir William’s feelings, however dubiously 
patriotic, were spared by an exception from his liabilities of 
all need to serve against his countrymen unless de son bon 
gree. This latter quality was never tested as the renegade 
was assassinated in 1353. ‘‘ Evil is the song,” says the pro- 
verb, “sung of traitors.” Other holdings by the service of 
more than a single knight may be instanced (b), such as 
Cunningham for three knights, and Strathbogie, Kincardine, 
and Errol, each for two. The earldom(c) of March was 
re-granted by Robert II., also for two knights. Most of these 
were baronies held of the Crown, but there were others not 
so held, and it was not for a considerable time later, indeed 
only in the decadence of feudalism, that statute at last deter- 
mined that a baron might no longer hold of a mid-superior 
as mesne lord. The lands of the barony of Drumlanrig, a 
Crown holding, were in the end of the fourteenth century 
granted—under reservation of the regality—to a scion of the 
house of Douglas, to be held (d) of the earls for the service (as 
surely a bold reddendo clause expresses it) ‘of one knight in 
our army "—2n exercitu nostro—here meaning the army, or 
perhaps rather in the not uncommon tenurial sense the 
“warlike expeditions,” of the Earls of Douglas. 

In 1358 Thomas, Earl of Mar, granted lands in Garioch 
in free barony for rendering (e) to the earls forinsec service in 
the King’s army ; and this charter David II. ratified. Not 





(a) Rotuli Scotia, i. 753. 

(b) Reg. Mag. Sig. i. 11, 129, 71; Acts Parl. Scot. i. 93. 

(c) Reg. Mag. Sig. i. 119. 

(d) Buccleuch MSS. p. 8. Sir William Fraser, dating the earliest known 
mention of the barony as in 1354, must have overlooked Bain’s Cal. ii. 1845, nam- 
ing “la Baronye de Domlangrik” in 1303. 

(e) Acts Parl. Scot. i. 524. 
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till the Parliament of Robert III. in 1401 was the subinfeuda- 
tion of baronies prohibited, and even then the prohibition (a) 
could be elided by the tenant’s consent. And where the 
barony was held of an earldom or lordship, which might 
afterwards fall into the king’s hands, it was enacted similarly 
that in future investitures the barons should hold not of the 
new earl or lord but of the Crown. Nevertheless the old 
practice was not upset, and later instances occur (b) of 
baronies held under a subject lord. One most peculiar 
tenure for a Scottish estate was that of Cranston-Riddell in 
Mid-Lothian, held under Edward III., for the service (c) of 
finding a man-at-arms in the Scottish war. It is gratifying 
to find that the Scots turned the occupant out, having a 
prejudice against his particular feudal obligation ! 

Of the baronies historically known to have been held by 
knight service so many were single knight fees that one 
would fain regard this as the standard; but there are too 
many exceptions, besides the disturbing factor of baronies 
held blench or in feu-farm or by sergeanty. 


ScoTLAND AS A Fier, whether in actuality or in fiction, 
curiously illustrates feudal observances. It begins in the 
clouds. Wyntoun (prologue, book vi.) quaintly describes the 
kings of Scotland as tenants in chief of the Almighty, pro- 
testing incidentally that to God alone were they liable, and 
to no mesne superior, for the casualties of succession. 


And oure kyng to halde hys state 
Off God hymselff immedyate ; 

Swa for hys warde and hys releffe 
Trete he wyth God ; he is cheffe, 
And nane othir meyne persowne. 


More mundane, at least more intermediate, tenures were 
spoken of in 1800-1801 during the controversy(d) between 





(a) Acts Parl. Scot. i. 575, 576. 

(b) For example, see Douglas Book, iii. p. 74. 

(c) Bain’s Cal. iii, 1190. 

(da) Foedera, Flores Historiarum, &c., years 1300-1301. 








i 
t 
i 
; 
if 





184 THE JURIDICAL REVIEW. 


Edward I. and Pope Boniface VIII. The day had been when 
an English king owned England and Ireland to be the patri- 
mony of St. Peter, and did homage and fealty for them 
accordingly to the Pope. No such acknowledgment as that 
of King John in 1213 darkens the long list of misdeeds of 
Scottish kings. Yet in 1300 Boniface VIIT., doing a double 
stroke of business—half for the Scots, half for himself as 
Pope—put forward a truly remarkable claim. His audacious 
Holiness roundly declared that Scotland was and always had 
been St. Peter’s. Edward I., with much better vouchers, 
such as they were, asserted that as far back as King Arthur’s 
glorious reign Scotland had been held—evidently by a kind 
of royal or imperial grand-sergeanty—under that puissant 
monarch of romance, and that King Anselm (whose pedigree 
and whose very name are unknown to the annals of Pict and 
Scot) had at festive ceremonials carried King Arthur’s sword. 
Without peering into the real relations of Scotland and 
England before that unlucky day on which William the Lion 
fell into the clutch of Henry IL, we may for a starting- 
point of sober fact begin with William’s costly ransom, the 
sacrifice of the independence of his country. At York, in 
1175, he certainly did homage(a) for Scotland, and unless the 
subsequent statement of Edward I., is to be rejected, for doing 
which there seems no sufficient reason, he further, in token of 
his fealty offered his cap(b) (chappelus), lance, and saddle(c) 
on the altar of St. Peter’s, in which church, according to King 
Edward, these symbolic relics were still preserved after one 





(a) William’s homage was to Henry II., and, saving the fealty to the father, 
to the son Henry also.—Fcedera, anno 1175, The homage done in 1170 had 
been the same. Jordan Fantosme represents this double fealty as troubling 
William’s peace of mind in 1173, making him hesitate which side to take in the 
quarrel of father and son. He chose that which offered the greatest expectancy in 
his own interests. 

(b) Richard Coeur de Lion, who released Scotland and King William from the 
obligation was strangely enough constrained to submit his own realm to a like 
though shorter subjection, and in 11938, according to Hoveden, invested the 
Emperor Henry VI. in the sovereignty of England by delivery of his bonnet 
(per pileum suum). 

(c) Higden, in the Polichronicon, viii. 56, 57, says, “caype and sadelle.” 
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if not two hundred years(@)—-a cireumstance paralleled in the 
Scottish Exchequer where there was long kept the baton with 
which Eustace de Vescy had in 1215 enfeoffed King 
Alexander IT. in the county of Northumberland.(b) 

King Edward’s treatment of Scotland had, alongside of 
its severe realities, a formalism almost pedantic. When, 
appealed to in an evil hour, he awarded the kingdom to 
John Balliol he had possession and administration during 
the interregnum. Yet after the award, with some show 
of magnanimity, he declared that he could demand neither 
ward, marriage, nor possession, but homage only, and what 
homage inferred.(c) The interlude of Balliol’s sovereignty 
was soon over, and as he had been with due feudal precision 
first received to homage before taking seisin of his realm, so 
disseisin was accomplished with all the rigour of the law. 
In 1296 the unkinged Balliol resigned—whether voluntarily, 
as he said, or impelled by force and fear, as afterwards said 
Baldred Bisset, Scottish Agent at the Papal Court, at all 
events, he resigned(d)—the realm to remain for ever with 
the overlord, and this he did by delivery of a white wand, the 
very symbol, une blanche verge, recognised by contemporary 
law(e), as appropriate to a disseisin by consent. (/) 

If the subsequent course of the war of independence 
disturbed the efficacy of Balliol’s resignation, the English 
pretension rallied vigorously under Edward III. As the 





(a) Besides Edward’s own declaration there is Knighton’s statement that 
until his time, the latter part of the fourteenth century, the cap and saddle were 
still in existence.— Decem Scriptures, 2396. 

(b) Acts Parl. Scot. i. 112, The Northumberland barons, followed by many 
from Yorkshire, did homage and fealty to Alexander in 1215 and 1216 (Melrose 
Chron.). 

(c) Rotuli Scotia, i. 16. 

(d) Foedera, 2nd July, 1296; Stevenson’s Hist. Doc. Scot. ii. 61; Fordun, 
Annals, ch. xv.; Wyntoun, viii. ch, 12; Bower, xi. ch. 26, 63; Palyrave’s 
Documents and Records, 150, and note in preface, p. exix. 

(ec) Britton, ii. 22, treats of disseisin, one species being simple, done in the 
daytime, “sauntz force et armes a une blaunche verge en signe de pees.” 

(f) Compare the “baston blanc,” a sign of surrender used for instance in 
France in 1595 at the taking of La Chaize. Jean de Serres’ Inventaire. 
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price of English support in his would-be Scottish throne, 
Edward Balliol, in 1334, not only ceded three counties in 
property, but undertook to hold the rest of the kingdom as 
a fief of England, by homage and fealty, for the service of 
200 men at arms for six months, or of 100 for a year, hors 
de nostre roialme, in Gascony or elsewhere.(#) But Scot- 
land wanted none of such tenures, did not want Balliol 
himself, and rejected both. So for a second time in history 
a Balliol gave up the Scottish Crown—but with a difference. 
John Balliol had, as a vassal, resigned ad perpetuam 
renunentiam. Edward Balliol, with a distinction which 
every lawyer must appreciate, was-not disseised, and did not 
surrender to his overlord: he gave, granted, confirmed, and 
transferred the sovereignty with all its dignities. Accord- 
ingly the symbolism was not that of King John’s “ toom 
tabard” and white wand; the act was done by delivery 
of “our present crown of gold, and by delivery of corporal 
possession of the soil of said realm.”(b) Form, however, is 
not all, effective right outweighs it far, and as Balliol the 
granter was neither vest nor seised, the consequent flaw in the 
disponee’s title proved happily incurable. 
Gero. NEILson. 


(a) Rotuli Scotiz, i. 261, 262. The dread of such service abroad was an 
element in the popular antagonism to the English from the very commencement 
of the war of independence. Stevenson’s Hist. Doc. Scot. ii, 198. Scottish nobles 
had been already called on to serve in Gascony by Edward I. in 1294 (Feedera, 
May, 1294), but had not complied. Hemingburgh, ii. 78. They had been con- 
strained to do so in 1297. Rotuli Scotia, i. 45. Excessive forinsec service even 
at home was naturally unpopular. Bruce, while still Earl of Carrick, granted in 
January, 1302, what may be called a charter of apology to the monks of Melrose, 
acknowledging that though their men in Carrick were liable for no forinsec 
service except touching the common army for the defence of the realm mustered 
from the entire kingdom yet he had unduly harassed them, leading them in his 
army of Carrick to divers places—‘“‘the common army not at all cited or 
summoned.” Accordingly he promised that for the men of these almoigne 
lands there should be no more of this in future—Nullum forinsecum servicium 
sive exercitum in multis hominibus vel in paucis de dictis terris elemosinatis 
in posterum capiemus seu capi faciemus nisi quando communis exercitus tocius 
regni levatur propter ipsius regni defensionem ad quod servicium faciendum 
omnes regnicolz ex debito tenentur. Liber de Calchou, pp. 313, 314. Probably, 
circumstances were ultimately too strong for the promise ! 

(b) Rotuli Scotie, i. 787-89. 
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FRIENDLY SOCIETIES AND TRADE 
INCORPORATIONS. 


a before the establishment of Insurance Companies 

it was a common habit for persons belonging to a trade 
or calling to combine in forming a fund to provide for them- 
selves when unfit for work by sickness, accident, or old age, 
and also for their widows and children. It is said that in 
their earliest form these societies were formed for the 
purpose of procuring a decent burial. We need not here 
enter into their history. They are the natural successors of 
the primitive trade guilds, whose history has been written by 
Brentano. It is sufficient to say that in the seventeenth 
and eighteenth centuries friendly societies of various classes 
existed and flourished. The most simple in its constitution 
was the village club. It gradually became transformed into 
the type of the Lodge as seen in the Orders of Shepherds, 
Foresters, &c. In large towns the village club developed 
into a general society which practically became an Insur- 
ance Company. 

The Friendly Societies Acts (the first of which was 
passed in 1793) make provision for registration of these 
societies, but many have never taken advantage of the 
benefits to be obtained by this course and are still un- 
registered. A registered society may be dissolved by a 
majority of five-sixths in value of the members, or com- 
pulsorily by the registrar ; and the instrument of dissolution 
to be approved by the registrar will set forth the intended 
appropriation or division of the funds, the claims of all 
entitled to relief, or annuities, or other benefit being care- 
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fully safeguarded.(a) Again, a registered friendly society 
may be amalgamated with another society, or converted into 
a limited company under the guidance of the registrar (sees, 
70 and 71). In this way a registered society may have its 
funds disposed of or avoid probable extinction. Of course, an 
unregistered friendly society may have power under its 
rules to provide for such a contingency. In many societies, 
however, the original simple constitution suited to the 
circumstances of the time has never been changed, and 
the members have not foreseen and not provided for an 
altered state of affairs. It happens further, that owing 
to various causes, such as the enterprise of insurance com- 
panies, the departure of trade and manufactures from 
villages and towns, and the supersession of a particular 
craft, many of these societies are now defunct or in a 
moribund state. Generally, they are in possession of 
considerable estate, and, there being no provision for its 
disposal, the question naturally arises, what is to become of 
these unexpended funds? Let me take the case first of a 
benefit society which has allowed the membership to fall 
below the number required by the rules to carry it on, so 
that no new members can be admitted, and the objects of the 
society are practically at an end. 

It will be necessary first to distinguish such a society 
from one of the old incorporations to which the Act 9 & 10 
Vict. c. 17 applies. Generally these incorporations had 
under their constitution, in addition to their trade purposes, 
objects akin to those of friendly societies. The object of The 
Exclusive Trading in Burghs Act was to abolish the 
exclusive privileges of guilds or incorporations in regard to 
trades and crafts. In order, however, to prevent the 
extinction of such corporations which the legislature 
regarded as the probable result of the abolition of their 
privileges, the Act made provision for such incorporations 
making bye-laws, regulations, and resolutions relative to the 





(a) Act of 1896, 59 & 60 Vict. c. 25, sec. 79. 
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management and application of the funds, the qualifica- 
tions and admission of new members, and gave power to 
apply to the Court of Session by summary petition for its 
approval and sanction. And the practice under this 
statute deserves consideration in this connection. Thus 
in 1881, the United Incorporation of Masons and Wrights 
in Haddington successfully petitioned the Court to 
approve of a scheme to meet the altered circumstances. 
The petitioner stated he was the sole surviving member of the 
body resident in Scotland, though one or two members were 
believed to be alive and resident abroad. Under their former 
practice and in terms of their charter, the fund was applied 
“for the help of decayed freemen of the craft and their wives 
and children, and any other necessary uses belonging to the 
craft.” Under the scheme approved of the Provost, Bailies, 
Dean of Guild, and Treasurer of the burgh were conjoined 
with the members in the administration of the fund, should 
the number of members fall below twelve. Provision was 
made for the money being applied, after meeting the charit- 
able purposes under the charter of the incorporation, to—(1) 
paying or assisting in paying school-fees of children or grand- 
children of deceased members requiring such assistance ; and 
(2) the promotion of secondary education in the burgh of 
Haddington by certain specified means. Other instances in 
which the Court has been approached under the Act are cited in 
this case which is reported in 8 R. 1029. An important ques- 
tion was raised in the case of The Incorporation of Wrights 
of Leith, 18 D. 981, 28 Se. J. 417, where it was decided 
that the Court has no power under this statute to sanction a 
scheme which provides for the fund being in process of time 
exhausted by distribution among the members in the form 
of annuities, although all existing persons interested con- 
cur and the Crown does not object. The purview of the 
Act of 1846 is thus described by Lord Ivory in the Leith 
case: “ New rules are not to be made except in so far as 
regulations may be required from the altered state of the 
funds, arising from the decreased temptation to enter the 
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body. The fact of the diminished funds is to be met; and 
in like manner the fact of unexpected increase by means of 
donations might be met by increasing the annuities; but no 
new parties, having no such interest under the constitution, 
could in the latter case be introduced.” It may be doubted 
whether the Haddington case does not go beyond this 
doctrine. Dealing with the particular case of Leith, Lord 
Ivory pointed out that before the statute there was no doubt 
the present members could not appropriate the funds to 
themselves, and showed that the power of the Court was 
limited to sanctioning “such bye-laws as shall be proper 
regulations for the due administration of the corporation and 
its funds under that new system.” He further said, “To 
sanction this scheme as proposed in these bye-laws would be to 
introduce a precedent for doing that which the statute did 
not intend to effect, and would enable every corporation in 
Scotland, with consent of existing interests, to divide the 
whole funds of that corporation among its individual mem- 
bers.” That the members of an existing corporation cannot 
at their own hands wind up the affairs of the corporation and 
appropriate the funds was well illustrated in the case of 
Thomson v. The Incorporation of Candlemakers of Edin- 
burgh, 17 D. 765. A trust-deed had been executed for this 
purpose several years before, and it was reduced at the 
instance of a member who sued for himself, his own right and 
interest, and in beualf of the Incorporation, on the ground 
that it was contrary to the rights and powers of the 
corporation, there being contingent interests to be protected, 
and the members being administrators and not proprietors 
of the funds. 

The Court will also insist on the primary charitable 
objects of the incorporation being secured in preference to 
other more general objects. In the Glasgow case (a) the 
Court approved of a bye-law limiting the allowances for any 





(a) The Incorporation of Skinners of Glasgow, 4th Dec., 1857, 20 D. 211, 
30 Sc. J. 115. 
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purposes to the income of the year, so as to prevent 
encroachment on capital. In this case there had been an 
immemorial practice of applying the surplus funds to public 
purposes, sometimes of a local, and sometimes of a national 
character. The Court objected to the phrase “ patriotic 
purposes” in the proposed bye-laws, and substituted the 
words used in the original Letter of Guildry—viz., “any 
other good and pious uses which may tend to the advance- 
ment of the good of the burgh.” ‘This objection was rested 
by Lord Ivory on the old cases of Finlay v. Newbigging 
(generally known as the Weavers of Lanark case), 15th Jan., 
1793, M. 2008, in which it was found that the corporation 
had no power to employ its funds or assess its members for 
the expense of supporting general plans of reform ; Wilson 
v. Scott (Hammermen of Glasgow), 16th Jan., 1793, M. 
2010, in which it was held illegal to apply funds in support 
an application to Parliament for a reform in the government 
of Royal Burghs; and Macausland v. Montgomery (Trades’ 
House of Glasgow), 16th Jan., 1793, M. 2010, in which the 
same doctrine was applied to the application of funds in 
opposing a Bill promoted by the Magistrates for maintaining 
the police and extending the royalty of the city. Further 
precedents for the practice of the Court will be found in the 
unreported cases of the Tailors of Edinburgh, 11th June, 
1858, and the Tailors of Glasgow, July, 1880. 

The nature and powers of these trade incorporations have 
been considered by the Court in other cases than petitions 
under the Act of 1846. In the case of Howden(a) the 
Court granted interdict against the division among the 
members of a bonus which had accrued on certain bank stock 
belonging to the incorporation. According to the previous 
cases of Irving, Wallace, and Cumming, a bonus upon stock 
was held to be part of the capital funds, not income ; and the 
proposed distribution of capital among existing members was 





(a) Howden and Others v. The Incorporation of Goldsmiths of Edinburgh, 
2nd June, 1840, 2 D. 996, 12 Se. J. 486. 
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likened to the attempted dissolution of a corporation, which 
had been held illegal so far back as the Tadlors of Potterow vy, 
Tailors of Edinburgh, 22nd June, 1763, V. Br. Sup. p. 895, 
The same doctrine was applied in the case of Thomson above- 
mentioned, where the three surviving members, having 
settled actual] claims, executed a trust-disposition for the 
purpose of dividing the property of the corporation among 
themselves. Although it had been decided in the case ot 
Anderson v. Campbell, 13th July, 1736, Elchies’ Deens. I. 
voce Community, that a corporation can subsist in the 
person of one member, Lord Rutherfurd appears to have held 
that the corporation, though not legally extinguished, had 
ceased to exist for practical purposes, and accordingly that, 
if the Crown did not claim by way of escheat, the deed 
might be supported, because there was no interest except 
that of the parties to the deed. When the case came before 
the First Division, the facts had changed. Various claims had 
been made, and the Crown had become a party to the action. 
The Court accordingly reduced the trust-disposition, but 
they reserved the question, what might be done with the 
funds if all the members were to die out. Opinions 
were expressed against the theory which the defenders in 
Thomson’s case had argued, that the trust vested in a corpora- 
tion might be construed as a trust for behoof of the last 
member; Lord Rutherfurd pointing out that, even if that 
were so, it would still be doubtful whether it was legal to 
accelerate that period by voluntary resolution to hold the 
corporation dissolved. Lord Deas observed : “‘ That would be 
a comfortable doctrine for the last member of a rich corpora- 
tion. . . . I have rather understood that, when a corporation 
like this ceases to exist, its funds revert to the donor, if there 
be a donor, and if not, then to the Crown, to whom this right 
would be of little value if the whole funds were in the mean- 
time to be divided.” Lord Ivory expressed a similar view in 
the Leith case, supra. 

As regards the administration of the charitable funds of 
trade incorporations it has been held in the case of Mary’s 
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Chapel(a) that a member in destitute circumstances is not 
entitled to sue the incorporation for the pension or allowance 
which it was the immemorial practice to give in such cases. 
It was there contended by the pursuer, on the authority of a 
dictum of Lord Lyndhurst in the case of Scotland(b), that 
the regulations of the incorporation, mentioning certain rates 
of allowance, formed a contract between the incorporation 
and every individual member of it. But the great majority of 
the judges were of opinion that Scotland’s case turned on the 
special relations between the Master Court and the Committee 
of Investigation, and that in the general case the administra- 
tion of such charitable funds was entirely at the discretion of 
the incorporation. ‘‘ We do not say that in no case ought 
this Court to interfere in controlling the conduct of an incor- 
poration in the management of their charity funds on the 
complaint of a member whose claim had been refused, but it 
could be only in a very gross case of unjust rejection pro- 
ceeding from some obvious and unquestionable motives of 
personal ill-will, disregarding entirely the grounds of the 
application. . . . It would be ruinous to such charitable 
institutions if their funds were liable to be diminished by 
resisting claims of this kind in a Court of Law.” Lords 
Fullerton, Moncreiff, Cockburn, and Mackenzie added that 
they could not anticipate any circumstances in which a 
refusal to grant relief would justify the interference of the 
Court. 

But where there is a charter of incorporation which con- 
templates a legal right on the part of members against what 
originally may have been a charity, the result will be 
different. This occurred in the case of the Fraternity of 
Masters and Seamen in Dundee, 10th Dec., 1869, 8 M. 278. 
Even there, however, and in the case of Paterson, F.C., 10th 
Feb., 1808, it was admitted that the judgment of the society 
would be final on the question whether or not the applicant 





(a) Thomson v. The United Incorporations of Mary's Chapel, 9th March, 1838, 
16 Sh. 842; 10 Sc. J. 333. 

(b) Scotland v. Fleshers of Glasgow, 31st Jan., 1826, 4 Sh. 405 ; 3 W. & S. 209. 
VOL. XI.—NO. 2. O 
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was qualified in terms of the rules. Similar principles have 
been laid down in more recent times in the case of Trade 
Unions. 

It thus appears, then, that incorporations have power 
under statute to approach the Court in order to have the 
funds applied to purposes not in accordance with the original 
constitution, provided the scheme is one which will continue 
the existence of the incorporation under the changed condi- 
tions, and not such as must ultimately result in its extinction. 
In the case of ordinary voluntary associations or friendly 
societies there are no such means available. Half-a-century 
ago the difficulty was referred: to by Lord Chancellor 
Cottenham in the well-known case of Bain v. Black, 1849, 
6 Bell’s Ap. 317. That case raised the question as to a sum 
of over £20,000 subscribed “ for erecting Parochial churches 
in Glasgow,” but the decision itself has no bearing on this 
subject, as the original objects were held not to be absolutely 
impossible of accomplishment. In the course of his judg- 
ment, however, Lord Cottenham said: “ Many cases have 
arisen in which societies have been formed entirely by 
subscriptions, and by moneys advanced, and in which the 
object sought for could not be obtained ; and then the ques- 
tion has arisen as to the means by which the property so 
collected could most fairly and properly be redistributed 
among those from whom it had come, and it has been found 
that the existing establishments of this country were totally 
inadequate to perform that duty, and Acts of Parliament 
have therefore passed for the purpose of establishing 
machinery peculiar to each case, and with a view to do that 
which the regular proceedings in our Courts were found 
totally inefficient to accomplish. Whether better means 
exist in the Court of Session, it is not necessary now to 
enquire.” 

These words were quoted by the late Lord President in 
the case of Mitchell v. Burness, 19th June, 1878, 5 R. 954, 
when his Lordship pointed out that the Court of Session 
had no better means and just as little competency to deal 
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with the difficulty. ‘That case decided that the sole surviving 
member of a society and the remaining annuitants were not 
entitled to appropriate the money to themselves, though 
under the constitution there was no purpose to which the 
fund could not be applied. Nor, as we have seen, have the 
members of an incorporation any such power. But opinions 
were also given that the Court had no power to give direc- 
tions as to the application of the funds. In other words, 
the Court has no power, as in the case of incorporations, to 
settle a scheme which will prevent the extinction of the 
society. It must be remembered we are not dealing with 
societies whose purposes are charitable. The same difficulty 
would not then arise. In England, in such cases, the 
doctrine of cy-prés applies, and though the Scottish Courts 
have never accepted that singularly technical doctrine, they 
have been accustomed in the case of funds devoted to 
charitable purposes, as a Court of Equity, to settle schemes 
for administration where the original purposes have failed. 
It would be beyond the scope of this article to deal at any 
length with cases of charitable trust, or to consider what is 
sufficient to consiitute such. The cases of Glasgow Royal 
Infirmary v. Magistrates of Glasgow, 15 R. 264, and Kirk- 
Session of Prestonpans v. School Board of Prestonpans, 19 
R. 193, show that where a fund has been created by public 
subscription, as by a bazaar or sale of work, for a charitable 
purpose, and the object has failed, the Court will direct the 
money to be applied as nearly as possible in accordance with 
the original purpose of the founders of the fund. A special 
class of cases are provided for under the Educational Endow- 
ments Act of 1882, which applies to trust-funds dedicated to 
charitable uses, and which have been applied or are applicable 
. . . to educational purposes. The common law jurisdiction 
of the Court to supply an organisation to a charity, where 
the management had fallen into abeyance, was established 
in the Kirkealdy Prime Gilt Box case (Steedman v. Malcolm, 
4 D. 1441), to which, apparently, the Statute of 1846 would 
have applied, and in the case of the Morgan Trust; and 
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such cases now generally proceed in terms of section 16 of 
the Trusts Act 1867. 

A case came before the Court in 1892 under somewhat 
peculiar circumstances. A working men’s institute was 
founded in Moffat by voluntary subscription, and the terms 
of membership included payment of an annual subscription. 
Five years after a native of the town died and left money to 
the town to be laid out in establishing a reading-room for the 
working men, The trustees of the original institute, per- 
ceiving that they could not co-exist with a free reading- 
room in the same place, sold, with the consent of the 
subscribers, their institute to the magistrates as trustees of 
the later trust. An action was then raised by certain per- 
sons describing themselves as “working men resident in 
Moffat,” concluding, inter alia, for reduction of the sale, 
and to interdict the trustees of the original institute from 
paying the price received to the original subscribers. The 
action was dismissed on the ground that the trustees exer- 
cised a proper discretion in selling. The more difficult ques- 
tion as to how the money was to be applied was not decided, 
interdict being refused as the defenders undertook not to 
dispose of the money unless under the orders of the Court 
(Simpson v. Trustees of Moffat Working Men’s Institute, 
19th Jan., 1892, 19 R. 389). It will be noted the persons 
suing here were not actual subscribers. In cases of trust- 
funds, however, a wide latitude is given as to persons 
entitled to sue. This is illustrated in several well-known 
cases, such as Ross v. Governors of Heriot’s Hospital, 5 D. 
589, 5 Bell’s App. 37. The person’s interest in the fund 
may be merely contingent—z.e., anyone who, though not a 
beneficiary, might some time be selected as one, has a good 
title to challenge the administration or disposal of the fund. 

In 1899 an application was made by the Boxmaster and 
sole surviving member of the Society of Sailors of Dunbar to 
the First Division of the Court of Session to approve and 
settle a scheme for the administration of the funds, amounting 
to nearly £3000. The petitioner, apparently recognising the 
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incapacity of the Court to interfere in the case of an 
ordinary friendly society, sought to establish that the Society 
was a charity on the grounds :— 

(1.) That under its constitution and rules, relief was only 
given to members when in distress or poor circumstances. 

(2.) That the society gave occasional charities to others 
than members. The Court held that the society was 
not a charity, and that it had no power to interfere 
(Petr. Smith, 11th March, 1899, 6 S.L.T. No. 458). In 
support of his contention that the purposes of the society 
were charitable, certain English authorities were relied on by 
the petitioner, but the opinions of the Scottish judges, 
though they did not comment on these cases, indicate their 
refusal to adopt the distinctions laid down in England 
between a friendly society and a charity. To understand 
this it will be necessary to refer to these English cases. In 
the case of In ve Buck, Brutey v. Mackie, 1896, 2 Ch. 727, 
the question was whether a legacy left to ‘The Commercial 
Travellers’ Society ” had lapsed, or was of a charitable nature, 
and applicable cy-prés. The society, which was instituted 
to provide by subscriptions, contributions and fines, an 
invested fund for the relief of members, their widows and 
children if in distressed circumstances, was held by Kekewich 
J. to be a charity. He distinguished it from an ordinary 
benefit society on the grounds—(1) that it was supported 
to some extent by outside subscriptions as well as by the 
members’ contributions; and (2) that according to his 
interpretation of the rules, poverty was an essential con- 
dition to relief being given. 

In Pease v. Pattinson, 1886, 32 Ch. Div. 154, the 
disposal of part of a fund raised by subscription for a colliery 
accident involved the question as to whether the society to 
which it was desired to transfer the money was a charity. 
The society was known as the Miners’ Relief Fund Friendly 
Society, and was registered under the Friendly Societies Act. 
It was established by voluntary subscriptions among the 
members (who required to be employed in coal or other 
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mine) and by donations, for defraying the funeral expenses 
of members, supporting their families, assisting members 
disabled by accident, old age or infirmity, and for payment 
of a sum at the death of a member. The Society was held 
by Bacon, V.-C., to be a charity. In the report of this case 
there is quoted and referred to the case of Spiller v. Maude, 
16th July, 1881. Here the society in question was the York 
Theatrical Fund Society, instituted in 1815 by the sub- 
scriptions and voluntary contributions of members of a 
company of actors and actresses. It was declared that the 
funds were to be solely for the benefit of the members for 
which a certain qualification was: required. In 1880 all the 
members and annuitants had died, and the question arose as 
to the disposal of the fund. Jessel M.R. on the ground, 
which is not disputed, that poverty was an ingredient in the 
qualification of members who were to receive the benefits 
of the society, held that the fund was charitable, and appli- 
cable cy-pres, and directed the money to be paid to the 
Treasurer of the Royal General Theatrical Fund Association, 
as being a charity existing for indigent members of the 
theatrical profession. 

That such ratio decidendi would not be accepted in the 
law of Scotland was mad» clear in the above-mentioned 
case of the Boxmaster of the Society of Sailors of 
Dunbar. All the judges delivered opinions to the effect that 
where there is a contractual relationship, the fact that 
poverty is a condition of relief, cannot alter the nature of the 
society. Lord Adam said: “It appears to me the sum he 
receives is a sum which he has paid for and contributed to 
the society ; and it makes no difference to the contract that 
he stipulates to receive at a certain age, and because at a 
time in poor circumstances. The one is not less a matter 
of contract than the other.” And Lord M‘Laren said: “It 
is still a mutual benefit or insurance society. The fact that 
payment to a member or his widow and children is an absolute 
right or depending on some contingency, may affect the 
amount of his contribution, but is not an element of charity.” 

















FRIENDLY SOCIETIES AND TRADE INCORPORATIONS. 199 


The United Society of Seamen of Moutrose, concerning 
which arose the action of Mitchell v. Burness, supra, was 
a society formed in 1801 by the union of two earlier 
societies. Its purposes were “for the benefit of the widows 
and children of them, the contractors, and of such persons 
as shall hereafter be admitted as members thereof in 
manner after-mentioned.” It was held not to be a charity. 
The late Lord President said: “It was a voluntary society, 
composed of private individuals, but for general and laud- 
able purposes. In the second place, it was not a charity. 
The association of 1801 is plainly of the nature of a friendly 
society or mutual association. The members were to con- 
tribute money for the purpose of supporting their widows 
and children. Therefore there was no element of charity.” 
We may further contrast with these English decisions the 
language of Lord Halsbury L.C., in the case of Cunnack v. 
Edwards, infra, where he says at p. 681 :—‘‘ Wide as has 
been the meaning given to the word ‘charity’ in the Court 
of Chancery, and indeed in one case by the House of Lords, 
a width of interpretation which I confess has seemed to me 
in some cases extravagant, I do not think that a perfectly 
businesslike arrangement like this, in which a number of 
persons associate together and contribute funds to provide 
for their own widows, has ever been regarded as charity.” 

It is clear, therefore, that a friendly society, threatened 
with extinction, has no means of diverting the fund to 
other purposes, nor can the surviving members distribute it 
among themselves. No new members can legally be ad- 
mitted to share the benefits. Then the Society must 
terminate with the death of the last member. What is to 
become of the money then? The question was recently 
raised in England in Cunnack v. Edwards, 1896, 2 Ch. 
679, revg. 1895, 1 Ch. 489. In that case Chitty J. 
held that in such circumstances there was a resulting 
trust created in favour of the representatives of deceased 
members. This might involve a very costly and inex- 
haustive enquiry. But the Court of Appeal solved the 
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question in a simpler manner by holding that the fund was 
bona vacantia and fell to the Crown. This decision was 
recently followed by Lord Pearson in the Court of Session. 
An action of multiplepoinding was raised by the two sur- 
viving trustees of the Society of Shipmasters of Kincardine, 
who stated that all the members and annuitants were dead, 
and that they desired to be exonered and discharged. The 
Lord Advocate was called on behalf of the Crown, and also 
several representatives of deceased members. The latter did 
not put in a claim, and the Crown was found entitled to the 
fund as bona vacantia. In the case of the Society of Sailors 
of Dunbar above-mentioned the point did not, of course, 
arise, but in the answers for the Crown and also in the 
argument it was pointed out that the fund must ultimately, 
when the petitioner died, fall to the Crown as bona vacantia. 
No exception was taken to this view. Further, as above- 
mentioned, this ultimate destination of a fund of this nature 
was more than once suggested in some of the cases referred 
to dealing with incorporations, under 9 & 10 Vict. ¢. 17, and 
particularly in the case of Thomson, and we may, therefore, 
safely assume that when a friendly society, whether an ordi- 
nary benefit society, an incorporation, or a trade union, so 
long as it is not a charity, allows itself to become extinct and 
has no provision under the rules for disposal of its estate, 
such estate will fall to the Crown. It must not be for- 
gotten that in such cases the Crown may gift the money to 
be applied to some kindred purposes, on a Petition to that 
effect being made. The Petition is addressed to the ‘ Lords 
Commissioners of Her Majesty’s Treasury,” and may be of 
an informal character, but must be accompanied by all the 
necessary writs and documents of the society. 


J. W. Forses. 
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Studies in International Law. By Tuomas Erskine Howtanp, D.C.L., 
Oxford. At the Clarendon Press. London and New York: Henry 
Frowpe, 1898. 


Tus volume of collected lectures and articles merits the application of 
Vattel’s familiar encomium—‘‘c’est un excellent morceau du droit des gens.” 
Professedly limited in scope, the book promises, nevertheless, to reach a 
degree of usefulness unattained by many treatises of more pretentious aims, 
for it renders accessible a great deal of valuable information which lies, so 
to speak, outside of the beaten track, and it is characterised by originality 
in the matter both of topic and of treatment. The method of arrangement 
is admirable. Discarding the chronological order of publication, Professor 
Holland has grouped his “Studies” according to affinities of subject- 
matter, and they thus fall under the several heads of “The Law of War,” 
“T]lustrations of the System of International Law,” “The Eastern 
Question,” and “ Biographical Sketches.” 

We note with satisfaction that in the first of these groups a place— 
indeed, the place of honour—is assigned to the inaugural lecture delivered 
by Professor Holland on his induction to the Chicele Chair, 1874, under 
the title of ‘ Alberico Gentili.” The relationship of the “ Perugian refugee ” 
to the development of the science of International Law deserves to be 
appraised and commemorated—not the less because of his close connection 
with the University of Oxford—and the inaugural lecture furnishes a read- 
able record of Gentili’s life and a just estimate of his work. 

The “Study” which follows,—a lecture delivered in 1879,—on “The 
Early Literature of the Law of War,” takes us back to Gentili’s precur- 
sors, the Fathers of the Church, Isidore of Seville, the Italian writers of 
the fourteenth and fifteenth centuries, and the Spanish Catholic School of 
the sixteenth century; and we are glad to see that justice is done in a 
footnote to Honoré Bonet, whose “Arbre de Batailles” had not been noticed 
in the original lecture. All these wrote “de bello et re militari,” and their 
disquisitions on these topics were the first beginnings of scientific Inter- 
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national law. At the date of its publication the lecture in question could 
claim the character of a voyage of discovery to an unknown land. The 
province has since been appropriated by M. Ernest Nys, of the University 
of Lrussels, in whose pages are garnered such details as industry has been 


able to discover. But for the purposes of a general view it would be 
impossible to improve upon Professor Holland’s paper, which throws 
into proper relief the salient features of the Early Literature of War— 
its jejune thouglit, its vain repetitiens, and the introduction of all manner of 
incongruous topics. 

One other “Study” in the first group calls for special notice—the paper 
on Pacific Blockade, which presents an often-discussed subject in a new 
light. The quasi-belligerent operation, known by this name, has been 
frequently resorted to during the last sixty years; the earliest example 
being in 1827, and the latest in 1897. Hitherto, it has been customary for 
writers to group together all the instances of this operation that have 
occurred, and to deal with them as illustrative of the methods of obtaining 
redress short of war. It has been left to Professor Holland to point out 
that the Blockades which have been put into operation have not been 
identical in character, and should be classified in distinct categories, to 
which different rules are, or may be, applicable. Professor Holland 
classifies them according as they have aimed at Reprisal or Interven- 
tion or Suppression —and this method of treatment can hardly fail to 
clear away a good deal of the doubt which has existed as to the legal 
effects of Pacific Blockades. On one point alone is Professor Holland’s 
statement not wholly satisfactory. How, we would ask him, is a Pacific 
Blockade instituted for the purpose of suppressing a rebellion, and made 
operative against third parties, as during the Circassian insurrection of 
1836, to be distinguished from a recognition of the belligerency of the 
insurgents ? 

The most important of the papers in the second part of the book is the 
last entitled “International Law and Acts of Parliament.” To the student 
of International Law there is no more interesting question than that of the 
relation of Municipal to International Law—a relation which may be 
examined from several points of view. In the paper before us we have a 
masterly exposition of one branch of this question—viz., the points of 
contact between International Law and the Statute Law of England. But 
we would venture to suggest that the paper scarcely sufficiently keeps in 
view the importance of Municipal Law as a “source” of International Law. 
It may be quite true that English statutes can be cited which assert 
national rights not recognised by International Law, or which fail to provide 
adequately for the performance of national duties required by International 
Law ; but it must not be forgotten that International Law does not exist 
wholly independent of and apart from Municipal Statutes, but that these 
“unilateral state-acts” are amongst the clues by reference to which a 
knowledge of the prescriptions of International Law is to be obtained. 
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As regards the third part, which consists of treaties relating to the 
Eastern Question, Professor Holland’s knowledge of the subject is so well 
known as to make commendation unnecessary. But attention may be 
directed to the paper on ‘‘ The International Position of the Suez Canal,” as 
containing not only an able discussion of a moot point, but also a very 
useful disquisition on the meaning of the terms neutrality and neutralisa- 
tion. The paper appeared six years before the great International 
Convention dealing with the Suez Canal, but it has been brought up to 
date, and this remark applies to all the “ Studies.” 

The fourth and last part consists of obituary notices—contributed to the 
Revue de Droit International, or to the Annuaire de [Institut de Droit 
International of names familiar to English lawyers— Bernard, Phillimore, 
Hall, and Travers Twiss; these form an appreciative record of some 
contemporary contributors to the science of which Professor Holland is one 
of the chief living representatives, and also show that French serves him 
as a no less elegant instrument of expression than his native tongue. 


L. J. GRant. 


Cases on International Law during the Chino-Japanese War. ly 
SakuyE Takanasul, Professor of Law in the Imperial Naval Staff 
College of Japan. Cambridge: At the University Press. London: 
C. J. Cray & Sons, 1899. 


Japan, as everybody knows, is changing its skin. The Oriental slough 
has been almost wholly cast in favour of a burnished European epidermis. 
Chief amongst the symptoms of this metamorphosis must be reckoned the 
capacity shown by the Japanese to conform to the prescriptions of Interna- 
tional Law ; and chief amongst the proofs of this capacity we may cite the 
little volume before us, which, as one of its sponsors writes, ‘deserves 
the attention of all who are interested either in International Law or in the 
development of Japan.” 

Fortune has smiled upon the book at its birth, for fairy god-parents 
have appeared in the persons of the Chichele Professor of International Law 
in the University of Oxford, and the Whewell Professor of International 
Law in the University of Cambridge. The former contributes a preface 
from which the above quotation is taken, the latter an introduction, the 
most noticeable feature of which is a learned discussion of the doctrine of 
continuous voyages in its application to contraband or the analogues thereof 
—which should be closely studied by all interested in International Law. 

Professor Takahashi himself had exceptional opportunities for making a 
scientific study of the Chino-Japanese War. Appointed as legal adviser to 
the Admiral commanding the Japanese fleet, he was an eye-witness of many 
of the most important episodes. At the close of the hostilities he was 
commissioned to compile the official history ‘of all legal affairs connected 
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with the war,” and this led him to verify his personal experiences by careful 
enquiries into official reports, archives, and correspondence. It is not sur- 
prising then to find that the present publication is a work of considerable 
interest and value both on its narrative and on its argumentative side. 

The story of the salient incidents of the war is clearly told, and a 
considerable amount of serviceable information is imparted in the telling. 
There are, for example, detailed accounts of the sinking of the Kow-shing, 
and the search of the Gaelic, the true facts relating to the capture of Port 
Arthur, and full reports of all the more important instances of the enforce- 
ments by Japan of Prize Law. It appears that the Japanese cruisers 
visited upwards of one hundred neutral vessels, but of these only one, 
a British ship, the Yik-sang, was brought in before a Prize Court. The 
legal discussions which are appended to the narrative of those cases which 
gave rise to controversy are written in a convincing style, and show a 
thorough grasp of the principles of International Law. The author even 
ventures more than once to propound problems which have not previously 
been mooted. Thus in connection with the affair of the Yik-sang he raises 
the question, ‘ Does International Law sanction the establishment of Prize 
Courts by commanders on board their ships?” and this and the other 
original topics are treated with ingenuity and learning. Not the least 
valuable feature of the book is the introduction of official documents, either 
in the body of the volume or in the form of appendices. Thus we have, 
inter alia, the Japanese Requisition Regulations, the Imperial Japanese 
Rescript declaring War, the Chinese Proclamation of War, the Ordinance 
constituting a Prize Court in Japan, and the Prize Law of Japan, which 
last, it is interesting to observe, was based upon the works of Professor 
Holland, and Sir Godfrey Lushington, the resolutions of the Institute of’ 
International Law 1882, and the instructions for the French Navy of 1870. 

The book may be confidently recommended to students of International 
Law, and general readers who can spare time to glance through it will 
soon realise how little trust is to be placed in journalistic criticism of the 


conduct of warfare. 
L. J. GRANT. 


A Treatise on the Law of the Contract of Pledge as governed by 
both the Common law and the Civil law. By Henry Denis, of 
the New Orleans Bar, Professor of the Civil law at the Tulane 
University of Louisiana. New Orleans: Hanseitt & Bros., Latep, 
1898. 


This is a learned and vigorous treatise. Its main object is to supple- 
ment the deficiencies as regards the Civil law of the ordinary American 
treatises on Pledge (such as those of Story and Schouler), which treat the 
subject too purely from a Common law point of view. The author convicts 
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the great Story of a confusion between mortgage and pledge in the Civil 
law and a misunderstanding of the commentator, Domat, in his discussion 
of the possibility of pledging property am futuro. He also attacks Story’s 
doctrine of the presumed extinction of the right of redemption where the 
pledger does not claim for a long period of time, the true common law 
doctrine being that the pledgee can only acquire ownership by foreclosure. 
The chapter on “ Contracts of Security which are neither pledges nor mort- 
gages” is well worth reading in connection with MJ‘Bain v. Wallace, and 
sec, 61, sub.-sec. 4, of the Sale of Goods Act. The chapters on Pledges of 
Warehouse Receipts, of Corporate Stock, of Policies of Insurance, and of 
Stockbroking Margins, show how beneficially Commercial Jaw is affected by 
the clearness and system of the Civil law. The commercial origin in 
Europe of the principle of the validity of a pledge taken for value in good 
faith from a fraudulent factor is traced to Florence, and the authority of 
Cardinal Deluca, cited by Casaregis, 


Journal of the Society of Comparative Legislation, edited for the 
Society, by Joun Macponett, C.B., LL.D., and Epwarp Manson. 
New Series, No. I. London: Jonn Murray, 1899. 


We have previously called attention to the admirable objects of this 
Society, and we are glad to observe this further sign of vitality. Sir 
Courtney Ilbert contributes a very general introduction to the legislation 
of the Empire for 1897 ; Sir Arthur Hardinge discusses legislative methods 
in the Zanzibar and East Africa Protectorates; Mr. Manson writes on the 
status of English companies trading abroad; Mr. Taylor Innes contributes 
a paper on the evidence of the accused in Scotland, in which the historical 
and the practical are pleasantly mingled; Dr. Okamura describes the 
progress of the judicial system in Japan; the Chief Editor publishes some 
notes on neutrality; and Mr. Justice James, Western Australia, is 
responsible for a further instalment of the official replies as to modes of 
legislation in the British Colonies, returned to the enquiries sent out by 
Mr. Chamberlain at the request of Lord Herschell. These papers are all 
provokingly short, the bulk of the volume being occupied by an analysis of 
the legislation of the British Empire, resembling the Annuaire of the 
French Society. Such a collection is equally valuable to the legal student 
and the statesman. Thus, we get a reference to the Land Tax Acts of 
New Zealand of 1895, 96, 97, which are now frequently quoted upon the 
question of taxation of land values. Lord Russell of Killowen has 
accepted the Presidentship vacated by Lord Herschell’s death. 
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Report of the Twenty-First Annnal Meeting of the American Bar 
Association, held at Saratoga Springs, New York. Philadelphia : 
Danvo Company, 1898. 

These proceedings maintain a high order of interest. The address of the 
President, Mr. Wirt Howe, of New Orleans, naturally commences by a 
reference to the orders of the President, setting up an administration of the 
civil affairs of Santiago by the Commanding-General of the United States’ 
forces, which seem to have followed the doctrine laid down by the 
Supreme Court in the New Mexico case, Leitensdorfer v. Webb (20 Howard, 
176) ; and it appropriately concludes with an eloquent plea in favour of the 
proposed arbitration treaty with Great Britain, The other addresses are by 
Joseph H. Choate on Trial by Jury, where the curious case of Cancemie, 
18 N.Y. 128, is referred to, in which it was held that the prisoner’s consent 
could not support a trial and verdict. by eleven jurymen; Lyman D, 
Brewster on Uniform State Laws, where some account will be found of 
Mr. Crawford’s Negotiable Instruments Bill, based on the British Bills of 
Exchange Act; and L. C. Krauthoff on Malice as an ingredient in a civil 
cause of action, which is of course mainly a discussion of Allen v. Flood, 
followed in the United States in Davis v. United Engineers, 51 N.Y. Supp. 
180, and in Canada in Perrault v. Gauthier (1898), 28 Can. S.C. 241. The 
Committee Reports presented are those on Legal Education and Admission 
to the Bar; International Law (where the country is congratulated on the 
recognition in the war with Spain of “free ships, free goods”); Parole and 
Indeterminate sentences of Prisoners, where it is mentioned that twenty 
American States have adopted laws authorising the parole of convicts, 
independent of the power of pardon, while in four States indeterminate 
sentences have been held to be constitutional. In the obituary section pro- 
minence is given to a notice of Thomas F. Bayard, descended from a 
Delaware family, one of whom was Col. John Bayard, a distinguished 
revolutionary patriot under Washington, and five of whom in four genera- 
tions have been Senators of the United States. The Bayards were related 
to the Stuyvesants of New York. Speaking of T. F. Bayard as the first 
Ambassador to Great Britain, the American Bar say: “The world-wide 
recognition of his success in this office of honour and grave responsibility is 
now a source of pleasure and pride to all true Americans.” 


The Queen’s Justice. By Sir Epwin Arnorp, K.C.I.E. 
London, 1899. 

Sir Edwin Arnold has put into a picturesque narrative form the facts 
concerning the extremely interesting case of the trial for murder of Malek 
Chand, the Chankidar, or village watchman, which formed the subject of a 
pamphlet, published in 1883, by Mr. Mamomahan Ghose, of the Indian 
3ar, with an introduction by Sir W. A. Hunter. The central ideas are the 
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tendency of the Bengali mind, even when innocent of crime, to devise some 
ingenious falsehood for the sake of protection, and the tendency (not so 
common, let us hope) of the Indian police to exaggerate, and even to manu- 
facture evidence. Malek Chand, having unintentionally killed his favourite 
child, is induced by a neighbour to pretend that the child was killed by a 
snake bite, and permits the friend to make an incision resembling a snake 
bite. There is a most superficial post-mortem examination by a native 
doctor, the surviving child is tutored into a very circumstantial story of 
deliberate murder, and at the first trial, before Judge Dickens at the 
Nuddea Sessions Court, Malek Chand is convicted and sentenced. Mr. 
Ghose, however, an able and public-spirited native advocate, argues an 
appeal before the High Court at Calcutta before Wilson and Macpherson 
J.J., and the case is sent down for re-trial before Judge Brett at the Alipur 
Sessions, with the result that the prisoner is acquitted; and then, as Sir 
Edwin says, ‘‘an innocent man escaped from the toils of the native police 
and the dangers of his own timidity and untruthfulness, and the Queen’s 
Justice was also saved by the acumen and fidelity of a Calcutta lawyer 
from a stain which would have been undelible.” 


Handbook of The American Academy of Political and Social Science. 
Philadelphia, 1898. 

This Academy represents the best thinking and culture on political and 
social questions in the United States. For ten years it has worked hard 
for the advancement of science by means of papers read and discussed at its 
monthly meetings, by the publication of its Annals, and by promoting the 
publication of longer monographs. It is remarkable howthe university culture 
of the States fosters a sense of kinship and common destiny with the mother 
country. Alongside the names of distinguished American economists we 
see among the Advisory Committee the names of A. J. Balfour, Bastable 
and Ingram of Dublin, Nicholson of Edinburgh, Sidgwick of Cambridge. 
It is most desirable that a larger number of British citizens should join in 
this common intellectual work. All that is required is to communicate 
with the Treasurer, Mr. Stuart Wood, 400 Chestnut Street, Philadelphia. 





The Scots Revised Reports, House of Lords Series. Vols. V., VI. 
Edinburgh: W. Green & Sons, 1899. 


This handsome series makes steady progress. These volumes exhaust 
Wilson and Shaw and Shaw and Maclean, and contain some of the great 
judgments of Brougham and Lyndhurst, and the names of Wynford and 
Cottenham also appear. These were the days of the giants, when one 
Peer’s shoulders were supposed to be sufficient to uphold the heavens of 
jurisprudence. The modern arrangement of a powerful Committee is pre- 
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ferable. In the case of Anstruther (on the obligation of an heir of entail 
to collate), it appears that Mr. Murray objected to reference being made by 
the respondent to the authority of living writers. Lord Brougham observed : 
“There cannot be a stronger expression of that than that your illustrious 
kinsman, Lord Mansfield, would not allow Mr. Justice Blackstone’s Comment. 
aries to be quoted. He said, ‘I hope the day will be far distant, when it 
will be regular in any way to quote Mr. Blackstone’s Commentaries,’ mean- 
ing after his death. They used -to quote, and I have done it myself, ‘a 
certain book’ upon Shipping, before the learned author, who at that time 
had become a learned judge, but we never called it Abbott on Shipping, 
and he always said there were two good arguments against quoting it—one, 
that it was good for nothing, and another, that the author, whoever he was, 
was still alive.” In the Court of Session at the present time it is common 
enough to hear cited “a certain book” on Wills and Succession, or on 
Landownership, but these learned authors seldom commit themselves to 
opinions apart from the authority of decisions, and are really referred to as 
a short way to the decided cases. As regards any opinions they have pub- 
lished, no doubt they would not be outdone in modesty by Lord Tenterden. 





The Law of Inebriate Reformatories and Retreats, comprising the 
Inebriates Acts 1879 to 1898, &. By Wyartr Parng, of the Inner 
Temple, Barrister-at-Law. London: Sweet & Maxwe t, 1899. 


Almost everyone who has seen anything of the various forms of poison- 
ing called drunkenness, in connection with the administration of the 
Criminal law, agrees that for certain classes of such cases detention in a 
retreat would be preferable to detention in prison. Mr. Paine has produced 
a carefully annotated edition of the Statutes, with the Home Office Regula- 
tions. The Act of 1898 authorises in Scotland a sentence of three years’ 
detention, even by the Sheriff. The difficulty is, not the want of habitual 
drunkards, but of certified Inebriate Reformatories to send them to. In 
Scotland we have, of course, separate rules, based on the Report of Lord 
Balfour’s Departmental Committee (14th February, 1899), and these have 
been sent out with a vigorous circular from Dover House. Lord Balfour is 
anxious to see established a State Inebriate Reformatory for Scotland, and 
there is no doubt this would be of great public advantage. 


Banking Law with Forms. By Witiiam Wattacz, M.A., Advocate, and 
Autitan M‘NBILL, Solicitor and N.P. Second Edition, revised and 
enlarged. Edinburgh: W. Green & Sons, 1899. 


It is satisfactory that in less than four years a second edition should 
have been called for of this clearly written, practical, and reliable book. 
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NOTES ON THE HISTORY OF THE SCOTTISH 
CONSTITUTION. 


IJ. THe BEGINNINGS OF PARLIAMENT. 


ie a previous article (a) an attempt was made to show that 

the constitutional body of ‘The Seven Earls of Scot- 
land” had a real existence; but it was there pointed out 
that, whatever the exclusive privileges of that body may 
have been in very early times, these privileges had gradually 
been lost, and the “Seven Earls” had become merged in 
the Communitas Regni, or Great Council of the Realm. It 
was shown that when, at the time of the appeal to Edward I. 
of England, ‘‘ The Seven Earls ” for the last time claimed their 
right “to constitute the king in the kingdom, and to set him 
in his royal seat,” they made that claim, not as for a right 
pertaining to themselves alone, but as for a right which 
pertained to them in conjunction with the Communitas 
Regn. It is proposed now to trace, so far as it can be done, 
the development of this Great Council from its first appear- 
ance in our records until it appears definitely in Scottish 
history as a real Parliament. This will bring us down 
practically to the reign of David II. 

The idea of a Parliament, as we now understand it, seems 
to involve the idea of representation, and representation more 
or less complete, of all the classes which make up the nation. 
It seems to call for something different from a mere feudal 
assemblage of vassals, where each one is present in his nght 
as an individual and not in the character of a representative. 





(a) Juridical Review, x. p. 64. 
VOL. XI.—NO. 3. 





a 
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And, further, it seems to require representation of all classes, 
not merely of the landed interest throughout the country, 
but also of the mercantile interest in the towns. In English 
history, the Parliament, in this acceptation of the word, 
appears for the first time in 1265, when Simon de Montfort 
summoned to his insurrectionary assembly the representa- 
tives of the cities and boroughs, as well as the knights of the 
shires. Fifty years earlier, in John’s reign, we find the 
knights of the shires, the representatives of the smaller 
barons, in attendance at the National Council “ad loquendum 
de negotio regni,” but Earl Simon’s Parliament is the first in 
which the boroughs were represented. For thirty years from 
the date of that assembly, the question of the representation 
of the boroughs seemed to hang in the balance, but in 1296, 
Edward I. called together the first real Parliament of England, 
and from that date the history of the Parliament has been 
continuous. The immediate cause which led Edward to 
summon this Parliament was the necessity for raising money. 

But the Scottish Parliament, even in the form which it 


. finally assumed and retained until the days of the Revolution 


Settlement and the Act of Union, differed in several very 
important respects from its English neighbour. There was 
no separation of the Estates into different Houses here as there 
was in England. In England from an early period the 
Commons sat apart, while the Lords Spiritual and the Lords 
Temporal sat together in another house. (a) And the 
Commons struggled long and successfully for the power of 
the purse which they still possess. To this day, no money 
bill can be originated in the House of Lords ; no money bill 
sent up from the House of Commons can be altered or 
amended by the Lords ; it must be either accepted or rejected. 
In Scotland it was different. Down to the time of the 








(a) When the definite separation took place is not quite clear. In Edward I.’s 
reign we find the Lords and Commons meeting together to hear what was the 
business to be laid before them, and then separating in order that they might 
consider it apart. It is not until the end of Edward III.’s reign that we first hear 
of the House of Commons selecting a speaker to preside over their deliberations. 
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Union of the Parliaments in 1707, there was no House of 
Commons ; the Three Estates sat together in one House. 

And there was a further difference of considerable import- 
ance between the Parliaments of England and Scotland. In 
England the knights of the shire, who were the representa- 
tives of the smaller barons, sat in the Lower House with the 
representatives of the cities and boroughs, and with them 
constituted the Third Estate. In Scotland, though, in the 
reign of James I., the smaller barons and freeholders ceased 
to be expected to attend in person, and were empowered to 
send representatives to Parliament from the different shires ; 
these representatives were never considered part of the Third 
Estate.(«) They continued to form part of the Estate of the 
Barons, leaving the Third Estate to be composed wholly of 
the representatives of the burghs.(b) The Estate of the 
Clergy, however, did not last until the Union. It practically 
ceased to exist at the time of the Reformation, and, though 
it had a brief resurrection during the reigns of the last two 
Stewart kings, it finally disappeared at the Revolution Settle- 
ment. At that date, its place as a separate Estate was taken 
by the representatives of the shires, and the Three Estates 
became the noblemen, the barons, and the burghs.(c) 

The union of the three Estates in one chamber had a 
very marked influence on Scottish history, differentiating it 





(2) The scheme of representation set forth by the Act of James I. did not 
come into practical operation until long after his reign, and the main effect of 
that and subsequent legislation was to set free some of the smaller barons and 
freeholders from the duty of attendance. It is not necessary here to go more 
fully into the matter. 

(b) In 1487, in the reign of James IL. we find a definition of the Three 
Estates in an Act of his first Parliament :—“The haill three Estaites of the 
Realme, sittand in plane Parliament, that is to say, the Clergie, Barrounes, and 
Commissioners of Burrows, be ane assent, nane discreepand, weill advised and 
delivered, hes revoked, &c.” 

(c) In the Convention of Estates, which met on 14th March, 1689, the Estate 
of the Clergy was represented by two archbishops and seven bishops. The first 
Parliament of William and Mary contained no representatives of the clergy. An 
Act of that Parliament enacts and declares “that the Three Estates now mett 
together this fyfth of June, 1689, consisting of the Noblemen Barons, and 
Borroughs, are a lawful and free Parliament.” 
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from the history of England. In Scotland there never was 
the sharp conflict between king and Commons which makes 
up so much of English constitutional history. Here the 
Commons existed only as a minority in Parliament—one out 
of three Estates—and the one which was continually over- 
shadowed by the other two. Between the clergy and the 
king there was seldom or never conflict ; their interests, or 
their fancied interests, did not clash, and as a rule we find 
the clergy loyally supporting the king. When there was 
conflict, it was generally between the barons and the king, 
and this conflict almost invariably took a form which was 
rather military than constitutional. How far there was ever 
a real parliamentary life in Scotland, in the form of free 
discussion of legislative measures, may be a subject for 
future consideration. Until the seventeenth century, what 
discussion there was took place rather in the Committee of 
the Articles than in Parliament itself, and the function of the 
Estates was in a large degree merely to ratify the decisions 
of the Committee. But this belongs to a later period of the 
history of the Parliament. 

In Scotland the king was not so dependent as in England 
upon taxation of the people for his revenue. In the earlier 
times, the main revenue of the Crown was chiefly derived 
from other sources than that of direct taxation. Far back, 
we hear of duties paid to the king under the name of “ Can” 
—duties payable from land, and payable probably in kind; 
but this gave way to the feudal reddendo when the feudal 
system was introduced.(a) There was also a tax known 
as Conveth, or Waytinga, which originally represented the 
right of the king to claim lodging and entertainment for 
himself and his followers during his progresses through the 
land, but which was afterwards commuted into a fixed con- 
tribution, payable in kind, and charged upon the land. 
Much land was actually held by the Crown as proper 





(a) The word is still preserved in our law in the form of “kain.” As a Crown 
tax, Can is only known to us because in some of the early endowments of the 
Church by David and William a tithe of the “Can” is granted. 
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demesne land—terra donunica—and the rents of such land 
helped to swell the exchequer. There were, further, the 
various feudal casualties of ward, relief, marriage, and non- 
entry, arising from lands held immediately from the Crown ; 
while a large part of the revenue was derived from the fines 
and escheats levied in the Courts held throughout the 
country by the Justiciar or the Sheriff. In those days crime 
was a not inconsiderable source of revenue, for almost every 
crime was punishable by fine—even murder might be atoned 
for by the payment of cro or wergild, the amount of which 
was proportioned to the social status of the person murdered. 
In the burghs also the burgesses paid rent for their holdings 
to the Crown, and there was a payment exacted for admission 
to burghal privileges. The customs’ duty upon exports and 
imports was probably the only tax in the imposition of 
which the Commons might be expected to take a direct 
interest. 

But, in the course of history, occasions arose when special 
efforts were necessary to raise money for special purposes, 
and it is on these occasions that we find the Commons 
coming forward, and eventually and consequently taking 
their place among the Estates of the Realm. Among the 
chief of these occasions were those which followed upon the 
captivity of a Scottish king. William I., David II., and 
James I. had each a ransom to pay, and in each case the 
representatives of the Commons had some say. But most 
important of all was the appeal which Robert the Bruce 
made to his people in what is known as the Cambuskenneth 
Parliament of 1326. All these will be considered in due 
time; meanwhile, it may be worth while looking at what 
records we have of the Great Council of the Realm under the 
early kings. 

During the period from the reign of Alexander I. until 
the War of Succession, we come frequently upon traces of 
this Great Council. The early kings did not pretend to rule 
autocratically. They legislated, they made appointments, 
they granted charters, with the advice and consent of their 
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Council. That Council seems to have acted as a legislative 
assembly, as an administrative body, and as a judicial 
tribunal. Sometimes it hasaname. We read of “ colloquia” 
held in Edinburgh and elsewhere ; we read frequently of the 
“Curia Regis,” or “plena Curia Regis.” But during this 
period it is never called a Parliament; that word was used 
for the first time of a Scottish assembly in the reign of 
John Balliol.(@) Most frequently no name is given to it, 
and we read only of the king acting in presence of, or with 
the advice and consent of, certain persons. Who these 
persons were, and whom they represented, is the interesting 
point. ; 

The first instance on record is that of a Council held by 
Alexander I. in 1107, when ‘Turgot, the confessor and 
biographer of Queen Margaret, was chosen Bishop of St. 
Andrews—“ Electus est ab Alexandro Rege, et clero, et 
populo.” Again, we find the same king in 1114 refounding 
the Abbey of Scone “proborum virorum consilio.” Later, 
in the reigns of David I. and William the Lyon, we find 
charters granted “ auctoritate regia ac potestate, episco- 
porum, comitum, baronumque regni mei consensu atque 
testimonio, clero etiam adquiescente et populo.” This phrase- 
ology is repeated in charters granted in the reigns of 
Alexander II. and Alexander III. ‘Taking the old statutes 
of William the Lyon more or less at random, we find the 
following phrases used as showing who were the king’s 
advisers :—‘‘The Assise of the King maid at Sanct John- 
stoun of Perth befor byschoppis, abbottis, erlis, baronis, and 





(a) The word was not unknown in Scotland before that date, 1292, for at the 
Convention of Briggeham, in 1289, it was provided that no “ Parliament” dealing 
with Scottish affairs should be held outside Scotland; but, as stated above, 
Balliol’s Parliament of 1292 was the first which officially bore that name. Later 
historians speak of “ Parliaments” having been held during the reigns preceding 
the War of Succession, and Fordun tells us that “the Three Estates” were 
present at the coronation of Alexander II., but this does not mean more than 
that these historians were speaking of the past in the language of their own day. 
The word “ Parliament” originally did not necessarily mean, either here or in 
England, a legislative assembly, but was applied to any meeting of the King’s 
Council, whether in its capacity as a legislative body or as a judicial court. 
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all other gude men of his kynryk (aliis probis homini- 
bus) ;” “byschoppis, abbottis, erlis, baronis, and thanys, 
and all the community of the kynryk (tota communitas) ;” 
“by counsell of the prelatis, erlis, and barounis;” “The 
king has ordainit thru the counsal of his kynryk;” “It is 
ordainit be the king thru consail of his gret men at Strive- 
ling (de consilio magnatum suorum) ;” “The King William 
has statut at Scon be comone consail of his kynryk ;” 
“Tt is statut be King William at Scone with common consent 
and deliberation (de communi consilio et deliberacione) of 
prelatis, erlis, baronis, and frehaldaris (Jibere tenentiuii).” 

By no means all of the acts of the early kings, in the 
form in which they have come down to us, bear to have 
obtained such counsel and consent. The majority of them 
run in the king’s name alone. But it is probable that this is 
only because the preambles of these acts have been omitted 
or abbreviated by the scribes who have preserved them for 
us. In all the deeds of the time of a formal nature, and 
which there was not so much temptation to abbreviate—the 
charters granted to monasteries, for example, and such like— 
we find the king acting with his council, and the names of 
those with whose counsel and consent he is said to have 
acted, appear as a rule as witnesses to the deed. 

Whatever may have been the constitution of the Council, 
this much seems clear that it did not meet at fixed and 
stated times for the transaction of proper legislative business. 
It was summoned as occasion arose, and at the king’s will. 
And it may be matter of doubt whether, when a summons 
was issued, it reached all or nearly all those who were entitled 
to receive it. There is evidence, it is true, that as early as 
the reign of David, the clergy held regular councils, and that 
there was a regular method by which those entitled to attend 
were summoned from all parts of the kingdom. It is 
possible, therefore, and even probable, that on great 
occasions, when matters of national importance called for 
deliberation or decision, similar means were adopted to 
summon the barons and the freeholders to the Great 
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Council of the realm. But, of course, it does not follow that 
those who were summoned came. The idea of representa- 
tion which afterwards took shape, both here and in England, 
in the form of the knights of the shire, arose from the 
inability or the reluctance of those called to attend the 
Council. ‘The difticulty of travelling, the expense of attend- 
ance at Court, the enforced absence from home, made the 
duty of attending the Council in most cases a heavy burden 
rather than a coveted honour. ‘The ordinary meetings of the 
Jouncil were therefore likely to be sparsely attended. 

In the early reigns there was no fixed capital of the king- 
dom. The king with his officials went on circuit through the 
different shires, holding a court in the principal town of each 
for the transaction of judicial business. There is an Act of 
William the Lyon ordaining the judges of each province to 
attend the King’s Court when he came into the province. 
Most probably, therefore, the king, when he found himself at 
Scone, or at Dunfermline, or at Selkirk, and wished to make 
a statute or to grant a charter, merely summoned to his 
Council those of his “ great men” who happened to be with 
him at the time, or who were within easy reach. The names 
of the great officers of state, the chamberlain, the constable, 
the steward, the justiciar, are usually to be found in the 
statutes or the charters. It may be assumed that these 
officials, most of whose offices date back at least as far as the 
reign of Alexander I., were as a rule in attendance upon the 
king. 

The chiefs of the clergy and the great barons were eligible 
as members of the Council; so were the freeholders, the 
tenants in chief of the Crown. Who were the alu probi 
homines? What practically was the tota communitas ? 
What meaning can be put into such a phrase as clero 
adquiescente et populo? There can be little doubt that “the 
gudemen of the kynryk” did not include anyone who did not 
hold in chief of the Crown. The people’s acquiescence was 
taken for granted; they had no direct say in any of 
these matters; it was assumed that their will was 















































NOTES ON THE HISTORY OF THE SCOTTISH CONSTITUTION. 217 


expressed by their superiors in social status. But the’ 
“adquiescente populo” is interesting as perhaps an 
admission of the theoretical right of the people to have a 
voice in the Council of the realm; theoretically a right to 
vote, more accurately, perhaps, as Professor Freeman says, a 
right to shout. The phrase stands here as the sole relic of 
that right which was formerly expressed by the clash of 
weapons by which the freemen, standing round the Council 
of chiefs, but outside, signified their approval of the measures 
upon which they were not permitted to pronounce more 
distinctly. 

Put shortly then, it may be taken as probable that the 
King’s Council as a rule was not a body solemnly convened 
from all parts of the land for purposes of deliberation or of 
legislation, but consisted merely of those who happened to 
be with or within reach of the king when he was moved to 
perform any constitutional act. And, further, that the 
people who afterwards composed the Third Estate were 
practically unrepresented in the Communitas Regii. 

There were special occasions, however, when the Great 
Council was more formally summoned, and of several of 
these we have some record. Among them may probably 
be included the occasion of the coronation of the king. On 
several such occasions we have evidence of an attendance of 
the Council larger than usual. In the competition for the 
Crown before Edward of England in 1291, two of the 
competitors made allegations which may point to special 
meetings of the Council. Bruce alleged that, fifty years 
before, when Alexander II. was as yet childless, he had been 
acknowledged by that king as heir to the throne in presence 
of the magnates of the realm. So also, Florence, Count of 
Holland, who was descended from Ada, sister of William the 
Lyon, maintained that Earl David, through whom most of 
the other competitors claimed, had renounced his right of 
succession to the crown into the hands of his brother, King 
William, in presence of the Estates, and that the right had 
been transferred to his ancestress, Ada. But even if these 
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allegations were founded on fact, it is perhaps too much 
to assume that the Councils to which they refer were 
necessarily different from the ordinary Council of the King. 
Of some of the Councils held during the reigns of the two 
Alexanders we have suflicient information to tell us by whom 
they were attended. (a) Ata Council held in 1230, we find 
that there were present one bishop, two earls, one of whom 
was the justiciar of Scotland, one prior, one baron, the 
justiciar of Lothian, and the seneschal. In 1244, the 
Council was attended by two bishops, three abbots, seven 
earls, one of whom was the constable, and eight barons, one 
of whom was the chamberlain. In 1255, there were present 
four bishops, four abbots, four earls, thirteen barons, “and 
others of the barons.” 

An important assembly, solemnly convened, of all the mag- 
nates of the kingdom, was held in 1283. Alexander III.’s 
two sons and his daughter had died, and the heir to 
the throne was his infant grand-daughter, Margaret of 
Norway. ‘The purpose of the assembly was to acknowledge 
her as the heir, and to swear fealty to her, and therefore the 
assembly may perhaps be looked on rather as a feudal 
gathering of vassals than as partaking of the nature of a 
Parliament. Only the barons were summoned to it; the 
clergy seem to have been unrepresented. But it was called 
the ‘‘Communitas,” and it certainly was composed of barons 
representing all parts of the kingdom. It was attended by 
thirteen earls and twenty-four barons, all of whose names are 
given, and both the Norwegian Earldom of Caithness and the 





(a) There exists a curious item of evidence which shows that it was not the 
invariable custom during these reigns to reduce the proceedings of the Council to 
writing. In 1252 the Scottish bishops addressed a remonstrance to Alexander III. 
and made an appeal to his memory: “ Licet ea que in ultimo consilio apud 
Eddenbure celebrato, vobis ac magnatibus vestris presentibus, ordinata fuerant, 
minime fuerint in scripturam redacta, ea tamen a consiliariorum vestrorum 
memoria intercidisse noa credimus, videlicit quod ecclesie et earum prelati 
communium jurium et liberatum pacifici possessione gauderent que tempore felicis 
memorie Regis Alexandri patris vestri obtinuerunt, salvo jure vestro et vestra 
possessione in omnibus,” 
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Celtic population of Argyll and the Isles had their repre-— 
sentatives. 

After Alexander’s death, a Council, which no doubt was 
representative, was held, according to Fordun, at Scone, on 
2nd April, 1286, per clerum et communitatem totius regni 
Scotiae, and at it six guardians were chosen to act during 
the minority of Margaret. Unfortunately there is no record 
to tell us of whom it was composed. More details, however, 
have been preserved of the important convention held at 
Briggeham in 1289. As records of that convention we have 
the confirmation by it of the Treaty of Salisbury, relating to 
the. marriage of Edward, Prince of Wales, and Margaret ; 
and we have a letter relating to the same matter addressed a 
few days later by the magnates attending the convention to 
Edward. The names which appear in these deeds show 
that the convention was attended by the four guardians 
of the kingdom—two of whom were bishops —by ten 
other bishops, twelve earls, twenty-three abbots, eleven 
priors, and forty-eight barons. The letter bears to be 
written in the name of those whose names appear in 
it, “et de tote la commune,” and “la seel comun” is 
affixed. 

In all these instances it will be observed that there is no 
mention of any representation of the burghs. But it does 
not follow that during this period the mercantile community 
of Scotland had no political or constitutional life. From at 
least as early as the reign of David I., they had a Parliament 
of their own to look after their own affairs. Into the history 
of that Parliament it is not proposed now to enter, but the 
facts may be shortly stated. North of the Mounth there 
was, as far back as the reign of David I., a combination of 
burghs possessing certain trading rights and_ privileges. 
These privileges are referred to in a charter of William the 
Lyon, which confirms to the burghs liberwm ansum suum. 
In course of time this Hanseatic league died out, leaving 
royal burghs behind it. More enduring was the combination 
in the South. Originally it consisted of four burghs— 
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Berwick, Roxburgh, Edinburgh, and Stirling.(@) These four 
burghs had a Parliament of their own, ‘The Court of the 
Four Burghs,” presided over by the royal chamberlain, 
which passed laws dealing with the affairs of the burghs, 
and which was the tribunal before which all questions arising 
in or between the burghs were decided. This court retained 
its name even after its jurisdiction was extended so as to 
include all the royal burghs. Its code of laws, the Leges 
Burgenses, exists to this day, and the modern representative 
of the Court sits every year under the name of the Con- 
vention of Royal Burghs. 

To this Burghal Parliament, no doubt, an appeal was made 
by the king or his council as occasion called for the assist- 
ance of the burgesses. There is an Act of William the Lyon, 
granting them “speciale fredomys,” which seem to amount 
to an exemption from taxation except with their own con- 
sent; and the first time that we hear of them in connection 
with the National Council is when that king was raising 
money to satisfy the claims of England. Fordun tells us 
that in 1211 King William “ magnum tenuit consilium, ubi 
petito ab optimatibus auxilio, promiserunt se daturas decem 
mille marcas, preter burgenses regni qui sex millia mercarum 
promiserunt.” There is no reason to believe that the 
burgesses sat with the Council on this occasion; their share 
of the subsidy was, no doubt, voted separately. Other cases 
can be found of aids granted to the king by his Council— 
for example, when Malcolm IV., in 1161, obtained an aid— 
subsidio suorum et auxilio—on the occasion of the marriage 
of his sisters; or in 1224, when Alexander II. obtained an 
aid upon a similar occasion. But these were feudal and not 
parliamentary grants, and in them the burgesses were not 
concerned. 

From the time of the aid granted to William in 1211, 
down to very nearly the end of the century, there is no 





(a) In 1368, when Berwick and Roxburgh fell into the hands of the English, 
their places were taken by Linlithgow and Lanark, by an Act of Parliament of 
David II, 
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further appearance of the burghs as a national political body. 
They were increasing in wealth and importance, no doubt, 
for the reigns of the last two Alexanders make about the 
brightest and most prosperous period of Scottish history, 
but they took no definite part in any of the important 
conventions which we have just seen were held during 
these reigns, and during the critical time which followed 
Alexander III.’s death. They were brought into prominence 
again by Edward when, in 1291, before he undertook the 
arbitration upon the claims of the competitors, he thought it 
necessary to exact an oath of allegiance from the burgesses 
as well as from the barons. 

Two Assemblies held by John Balliol, in 1292, at Scone, 
and in 1298, at Stirling, are called Parliaments, but, as has 
been already mentioned, the word had at that time no 
technical meaning, and it is not applied to any subsequent 
Assembly held in that reign. Of these two “ Parliaments” 
we do not know the constituent parts. More interesting is 
an Assembly, which is not called a Parliament, held at 
Dunfermline by Balliol in 1295. The business before it was 
the consideration of a treaty between Scotland and France, 
the object of which was to arrange a marriage between 
Edward, Balliol’s heir, and a French princess. ‘That 
Assembly was attended by four bishops, five abbots, four 
earls, and eleven barons, and the interesting part of the 
ratification of the treaty consists in the following words :— 
“insuper communitatem villarum de Abyrden, Perth, 
Strivelin, Edynburgen, Rokysburg, et de Bereuuic, in signum 
sui consensus et approbationis presentibus (sigilla) sunt 
appensa.” The treaty itself, after mentioning as those who 
were treating “comites, barones et alii nobiles,” goes on 
“nec non universitates ac communitates villarum regni 
Scotie.” 

Edward I., we are told, called a Scottish Parliament at 
St. Andrews in 13808, after ‘‘the whole Estates of Scotland ” 
and all the magnates except Wallace had made submission 
tohim. Unfortunately nothing is known of this Parliament 
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which would give ground for supposing that he introduced 
anything of the new English idea of burgh representation, 
The sole record of this Parliament is the short statement of 
Fordun that in that year Edward kept Lent at St. Andrews, 
“when he called together all the great men of the kingdom 
and held his Parliament.” 

A curious episode in Scottish constitutional history occurs 
in the following year. It seems to point to a desire on 
Edward’s part to unite the two kingdoms, and not to treat 
Scotland merely as a conquered province, or at all events to 
take steps to ascertain the wishes of the Scottish people with 
regard to the government of their country. In the proceed- 
ings of the Parliament of the thirty-second year of Edward L., 
there is a memorandum to the effect that the king ordained 
“that the community of the land of Scotland should assemble 
at Perth on the morrow of the Ascension to elect those who 
should come to the king’s Parliament, in three weeks after 
the Feast of St. John the Baptist, for the whole community 
of Scctland.” Edward’s Parliament was prorogued until the 
following year, and a second summons seems to have been 
addressed to the Scottish community, which thereupon 
elected ten persons to represent them at Westminster. Of 
these ten, nine went—viz., the Bishops of St. Andrews and 
Dunkeld, the Abbots of Cupar and Melrose, the Earl of 
Buchan, John de Moubray, Robert de Keth, Adam de 
Gurdon, and John de Inchmartyne. “The Count Patrick” 
did not go, and Edward appointed John de Meneteth to 
take his place. An English commission was appointed to 
treat with them, and certain provisions as to the government 
of Scotland were arranged. 

It is not necessary to refer in detail to the earlier 
Parliaments of Robert the Bruce. The most important of 
these was that held in 1315, before any of Robert’s second 
family had been born, and when the state of the kingdom 
seemed to make it desirable to settle the succession to the 
Crown upon his brother Edward. That Parliament, held in 
the Parish Church at Ayr, was attended by bishops, abbots, 
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priors, deans, archdeacons, and other prelates, earls, barons, 
knights, and others of the community of Scotland, both 
clerical and lay. From the statutes of this reign we find 
that Robert holds “playn Parliament, with bischoppis, 
abbotis, priouris, erlis, barounis, and othir gret men, and 
with the hale communite of the kynrik thar gadderit,” and 
legislates ‘(be common consal and expres consent of all 
prelatis, erlis, and barounis, and frehaldaris forsaidis, and of 
the hale communite befor said.” 

The burghs do not appear again until the famous Cambus- 
kenneth Parliament of 15th July, 1326. An indenture 
drawn up at that Parliament testifies that it was a “ plenum 
parliamentum” held by the king, “convenientibus ibidem 
comitibus, baronibus, burgensibus et ceteris omnibus libere- 
tenentibus regni sui.” The clergy seem to have been unre- 
presented. ‘This indenture embodies the first constitutional 
compact between the king and his people in Scottish history. 
The people, in consideration of the diminished value of the 
lands and rents of the king, owing to the devastation 
wrought by the War of Independence, grant to the king a 
tenth penny out of all the farms and rents, the tax to be 
computed on the “old extent” of Alexander III.’s reign, 
except where the devastation had been excessive, where 
means were to be taken to ascertain the real value of the 
rent. The grant was limited to the king’s lifetime, and it 
was expressly declared that it was not to be considered a 
precedent. The king on his part undertakes to impose no 
arbitrary taxes, and limits his legal claim to prisae and 
cariagia to their original meaning more predecessoris sui 
Alexandri Regis. The indenture is sealed by the king on 
the one part, and by the barons and the burghs on the other. 
The proceedings of this Parliament were confirmed by a 
Parliament held the following year in Edinburgh. 

The Cambuskenneth Parliament of 1326 marks an import- 
ant point in Scottish constitutional history. The ‘‘ Indenture” 
then drawn up shows the lines of the compact between the 
king and his people. This compact may merit further 
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consideration, but the point of interest at present is that in 
this Parliament the burghs for the first time made good their 
position in the Great Council of the Realm. There is very 
little recorded of the parliaments of the earlier and stormy 
part of David II.’s reign, and it is impossible to say with 
certainty that the burghs were represented in them, but it 
is probable that they were. At all events we have the 
names of certain burgesses who sat in the Parliame.t of 
1364, and in the Parliament of 1366 we find that the 
burgesses were called more debito et solito, as well as the 
clergy and the barons. In the following year, 1367, the list 
of the Members of Parliament is given, and the Three Estates 
are divided. First comes the list of the clergy, then the list 
of the barons, and then the list of the burgesses. In the last 
list thirteen names are given, and the burghs represented are 
Edinburgh, Aberdeen, Perth, Dundee, Montrose, Haddington, 
and Linlithgow. And although no lists are given of the 
Members of Parliament earlier than these, we find that the 
representatives of burghs had taken their part in the negotia- 
tions for the ransom of David. In a Council held at Perth 
in 1356, the Steward, with the consent of the prelates, proceres, 
and whole community, appointed ambassadors to treat for 
the king’s ransom. To the deed making this appointment 
are appended the seals of the “communia burgorum de 
Aberden, Dunde, Perth, et Edinburgh, nomine et vice 
omnium burgensium et totius communitatis.” And in the 
following year, in Edinburgh, by three separate deeds, the 
clergy, the barons, and the burgesses became bound for 
David’s ransom money. The deed of the burgesses is signed 
by thirty-seven men whose names have thus been preserved. 

The Great Council of the Realm has developed into a 
Constitutional Parliament of the Three Estates. Only once 
afterwards in the history of the Scottish Parliament was an 
act solemnly passed by the king in council with his barons, 
and without the consent of the Estates. That Act has a tragic 
interest from its circumstances. It was passed on English 
ground :—‘* At Twesil-hauch in North Humberland the xxiv. 
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day of August, the zeir of God, ane thousand, five hundreth, 
threttene zeires: It is statute and ordained be the Kingis 


ST ato 


Hienes, with advise of all his Lordes being there for the time 
in his hoist in this forme, as followis, that is to saye, gif ony 
man beis slaine or hurt to death in the Kings armye and 
hoist be English-men, or dyes in the armye, induring the time 
of his hoist, his aires sal have his waird, reliefe, and mariage 
of the King free, dispensand with his age, quhat eild that 
ever he be of. And ordainis the Kingis letters to be direct 
: hereupon to the effect foresaid, necessair, as effeiris.” 





CHARLES R, A. HowveEn. 


VOL. XI.—No., 3. 














THE MARCHES. 


O Job, in the infancy of the world, it was a mystery that 
the wicked—the removers of landmarks—should go 
unpunished, “Thou shalt not,” we read in Deuteronomy, 
“remove thy neighbour’s landmark, which they of old time 
have set in thine inheritance.” Amongst the Curses of 
the law was: “Cursed be he that removeth his neighbour's 
landmark,” which appears in the English Commination 
Service of the time of open-field agriculture : “ Cursed be he 
which translateth the bounds and the doles of his neigh- 
bour.”(@) Amongst the Greeks, Zeus was the god of 
boundaries; at Rome, Terminus was a separate divinity. 
Every Roman citizen marked the boundaries of his land with 
stones consecrated to Jupiter; and at these stones sacrifice 
was offered every year at the Feast of Terminalia. The 
marches have at all times had a practical, a sentimental, and 
a religious interest. For the Roman people who in the 
course of ages had learned to love land and reverence law, 
the conception of Terminus was very distinct, the worship of 
the god died hard; and yet boundaries are so difficult to 
keep, and so provocative of bad blood, that it was a proverb 
amongst the lawyers in the Augustan age: “dd arma 
curritur mm finibus requndis.” 

The marches were ever in the minds of our heathen 
forefathers. Whilst they still dwelt in Germany, Tacitus 
tells us, they changed the ploughed land every year, the 
great extent of their territory admitting of this. It was a 
point of distinction for each tribe that its marches should 











(a) Burns’ Ecc, Law, 3-61, 
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MARCHES. 


extend widely—expansion, as well as plenty of corn, was 
thus provided for. It was because Northumbria, Wessex, 
and Mercia could expand at the expense of the Celts, that 
they rose to be the leading kingdoms in Saxon England.(q) 
King Alfred describes for us the process by which a new 
settlement arose on the boundary. A wood, says he, pro- 
vides every requisite for making tools and building houses, 
wherein a man may dwell permanently in peace and quiet, 
summer and winter, which is more, pathetically exclaims the 
king, than I have yet done. ‘There is an eternal township 
above, but He that has promised it through the Holy Fathers 
may meantime permit a man, so long as he is in this world, to 
dwell softly in a log-hut, on land held by a temporary title, 
waiting patiently for his eternal inheritance. So he wonders 
not that men should work at timber-felling, and carrving, 
and building, for each man hopes that if he has, with his 
lord’s help, built a homestead on such land, he may be 
allowed to lie there awhile, and hunt, and fow], and fish, and 
occupy it for his pleasure both on sea and on land, until, 
through his lord’s grace, he may one day obtain a charter of 
it and permanent inheritance.(b) The “forest” in which 
such a colonist took up his abode might or might not be 
wooded: the word(c) expressed the tract outside the 
marches, wherein was no law, where were to be found the 
badger, the bear, the wild-cat, the wolf, and the wolf-bird, 
and where dwelt Robin Hood and Rob Roy, and _ those 
lordless men of whom no law could be got. The hand of a 
lawful man who strayed into the beyond was raised against 
every man he might meet there. An ancient verse runs 
thus in the Saxon tongue :— 
Eal waes thaet mearcland 


Mordre bewunden, 
Feondes facne, 





(a) E. W. Robertson, Scotland under her Early Kings, 2-251. Mercia and 
The Merse are forms of the word “march.” 

(b) Quoted in Mr. Seebohm’s Village Community, ¢. 5. On one or two words 
I have ventured to put a gloss, 
(c) Lat. forts, 
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and may be englished thus :— 


All the marches were 
With death surrounded, 
The snares of the foe. (a) 


It is by imagining a township of this description that we 
can understand Ini’s law, that if a far-coming man or a 
stranger journeyed through the forest out of the highway, 
and approached a ham or township, he was to shout and blow 
his horn, otherwise he was to be taken for a thief, and might 
be slain without any penalty.(b) 

Within the township, too, were marks and bounds of not 
less importance. These were the pieces of untilled ground, 
covered with gorse and broom, called “ balks,” which separ- 
ated the acre or rood of one husbandman from that of another 
in the open corn-fields. It is to these that the phrase in the 
Commination Service already quoted, ‘the bounds and the 
doles of his neighbour,” refers.(c) It is to these also that 
the proverb quoted in the Anglo-Saxon Chronicle alludes: 
“The hedge still abides, which the acres divides.” (d) It 
was one of those bye-laws of good-neighbourhood, which are 
often referred to in the records, that a man should not 
encroach upon his neighbour’s ridge or furrow. 

In time colonisation proceeded so far that the forest was 
all appropriated to agriculture, at least in the lowlands and 
in all places ‘ where pleuch and scythe may gang,” and that 
across the boundary of each township were on all sides simi- 
lar townships; an exception, however, occurring when the 
king or the earl reserved a forest for his hunting,—of such 
forests, both in Scotland and England, long lists have been 





(a) Quoted by Kemble from Cod. Veral. And. 2-38. 

(b) Thorpe, Laws of Ini, secs. 20 and 21, and Introd, 1-114. 

(c) The word “dole” appears in Scottish records as ‘‘daill,” in particular in 
the Ayr charter referred to below. 

(d) A.S. Chr., A.D. 1130: “Oc man scidh to Liworde,—Haege sitledh tha aceres 
daeleth ;” in Bohn’s edn. translated : “The hedge still stands, That parts the 
lands ;” and in the Rolls series; “The hedge abides, That fields divides,” 
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compiled. In Scotland we come on instances, after the age of. 
charters has begun, where land has been recently recovered 
from the forest and brought under the plough. Thus, about 
1105, King Edgar gives to the Church of Coldingham the 
township of Swinton and twenty-four animals for improving 
the land, the monks to have from the men on the land 
half-a-merk for each plough; and the same king gave 
Thorlongus the township of Ednam, then a desert, and he, 
with the king’s aid and his own oxen, colonised it and 
built a church there. Again, William the Lion founds a 
burgh beside his new castle on the River Ayr and endows 
the burgesses with five nummates of land, each burgess to 
have six acres of that land when they shall have extirpated 
it of timber. (a) 

Now the modern method of preventing disputes about 
boundaries is to delineate the land on a plan or by accurate 
measurements of all the sides. For example, in the Land 
Code of the colony of Fiji, prepared by a member of the 
Scottish Bar, it is provided that every Crown grant of land 
in Fiji, in addition to proper words of description, shall 
contain a diagram of the land.(b) In the United States of 
America they bring in the latitude and longitude to 
identify the boundaries of States and other tracts of land. 
Lineal measurements of the boundaries, the ancient name 
for which is “meiths,” if accurately taken and properly 
developed, will yield a constant, always ascertainable 
area, unless the earth remove as it does at Comrie and 
Yokohama, or unless the axioms of Euclid break down. 
Indeed Euclid is said to have composed his treatise with a 
primary view to land measurement, and in order to enable 
the Egyptian husbandman to identify his own plot of ground 
after the annual overflow of the Nile. Our forefathers 





(a) Edgar’s Charters are printed in Rodger’s Feudal Forms, 55 and 57. The 
Report of 1885 on Municipal Corpo. ations, App. p. 7, prints the Ayr Charter. 

(b) Fiji Real Property Ordinance of 1876, p. iii. sec. 9, prepared by 
Chief-Justice Gorrie. 
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having no Euclid, or at least very little Euclid, identified 
land by the method of marches.(a) 

If a township(b) were to be described, they began at a 
particular well-known and well-defined landmark, such as a 
tree, a hill, a brook, a pole stuck in a bog, a rock, a 
mound, or a cairn, and followed the boundary in straight 
lines, or by such wavy lines as the course of a stream, 
the watershed of a country, the seashore, or the head-rig 
of ploughed land, to a similar landmark, and so on 
round till the original point of departure was reached. 
When no natural feature presented itself, a stone or a 
pole was let into the ground.’ Originally these marks 
were preserved in the memories of the men of the town- 
ship by periodical perambulation; in time they were 
reduced to writing. In the Anglo-Saxon charters the 
description of the marches is nearly always in the Saxon 
tongue, even when the rest of the document is in Latin. 
Sometimes it is in the body of the instrument ; sometimes it 
is appended to it; very often it is in a different hand from 
the rest; and in some cases it is stated that the boundaries 
are not set forth because they were known with certainty to 
the dwellers on the land, or had been recently ascertained. (c) 
In the Scottish charters they are generally in the body of 
the instrument. In the cartularies of the religious houses it 
will often be found that whilst a particular shire, thanage, 
township, or barony is described in the original grant merely 





(«) In David I’s time this was the standard for meiths: ‘The eln aw to con- 
teyn in Jenth xxxvii inch met with the thowmys of iii men—that is to say, a 
mekill man and a man of messurabill statur and a lytill man. Bot be the 
thowme of a medilkin man it aw to stand. Or ellis efter the lenth of iii bear 
cornys gud and chosyn but tayllis (Lat. vers., sine caudis—i.e., three barley corns 
without the awns), The thowm aw to be messurit at the rut of the nayll.” 
Ass. Reg. David de Mensuris, sec. 1, Thomson’s Acts, 1-673 (309). The ploughi- 
land contained eight oxgangs; the oxgang, thirteen acres ; the acre, four roods ; 
the rood, forty falls; and the fall, six ells. If the acre was ten falls broad, it was 
sixteen falls long; and so on. Ibid. 1-751 (387), and the Malcolm MS., Adv. 
Lib. f. 48. 

(6) In charter language, scir, villa, thanage, barony, manor, lordship. 

(c) Kemble, C.D. 3, viii. 
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by name, there is engrossed on another page : 
notandum or memorandum of its marches. 








It does not follow that all the land within the marches 


set forth in a charter was included in the grant. 


for example, William the Lion founded the Abbey of Arbroath, 
and granted to the monks, amongst other estates, the whole 


specially stated. (d) 


(a) The prior is one of the witnesses to the charter of 1178. 





i “gardinium,” and (at a period somewhat later) “park” and “ parcum.” 
) 1 


periodical division. 


Esk and Sark, was not divided till 1542. Hill Burton’s Hist. 2-81. 








shire of Dunnichen; and in the Arbroath cartulary one 
finds a “notandum de marchis de nostra baronid de 
Dunnechtan,” from which it appears that Dunnichen was a 
tract of country six miles or so long by one or two broad ; 
but there is no hint that within that area lay not only the 
then ancient priory of Restenneth, but the prior’s demesne 
and other land.(a) Again when a hide, a carucate, a plough- 
land, an ox-gang, a bovate, an acre, a rood, or a fall is the 
quantity of a grant, that is a holding in run-rig or in the 
open fields, and if boundaries are set forth, they are those of 
the whole township. If in these early days certain acres 
are granted which lie within their own fence, that i 


j In early times the protection of boundaries led to bloody 
: battles between petty kings, to Border forays, to Highland 
feuds, and to the appointment of military officers, called 
; mark-graves and marquises, counts of the marches, and lord 
wardens of the Borders.(c) In Scotland, 1587, ¢. 82, was 
the first Act establishing Justices of the Peace for each 
county, who were to do justice on all persons delated as 
culpable in the second degree, and a later Act (1609, c. 7) 


(b) eg., ‘Tresdecim acras terre’ continuas,” Reg. Pr. St. And. p. 270. 
enclosed land known to the scribes of the twelfth and thirteenth centuries is 
described by such words as these: — “croft,” “orch-yard,” “yharde closyt,” 


grant is made of a toft in one of the king’s burghs—e.g., when Malcolm IV. 
grants in free alms to the Knights of St. John “a full toft in each of my burghs,” 
the gift implied a right not only to pasture cattle along with the other burgesses, 
; but also to an allotment in the corn-fields or burgh-acres at the annual or 


(c) The “ Debatable Land” betwixt Scotland and England, which lav between 
c J . 
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put upon the Justices to “oversee, try, and prevent all sik 
occasions as may breed trouble and violence.” The preamble 
is to the effect that “every naughtie occasion of base and 
unworthy controversies of neighbourhood, for turves, fold- 
dykes, furtes or marches of land, foolish words or drunken 
discords,” gave rise to “‘ maist bloodie and mortal! troubles,” 
and “the barbarous and brutall custom of deadlie feads,” 


“cc 


and even “maist pernitious, seditious, and civill warres.”(a) 
As early as the Scottish records go, however, disputes, often 
involving large areas, betwixt “baronial owners, bishops, 
abbots, priors, and king’s burgesses came to less bloody but 
not less keen fights before the king’s judge and a jury of the 
vicinage. Within the burghs the writ initiating such a 
litigation was called a Ditove: of Lining ; without the burghs 


= ? 


it was called a Brieve of Perambulation or, colloquially, a 
Brieve of Purale. (b) 

A perambulation might take place on the occasion of the 
granting of a charter. David [, for instance, in 11438 
endowed the abbey of Melrose with certain lands, ‘as I 
myself and Henry, my son, and the abbot, Richard, have 
gone through and gone round them on Friday, the morrow 
of the Ascension of our Lord, the second year, to wit, after 
that Stephen, King of England, was taken.”(c) But on the 
trial of a Brieve, judge and jury went to the spot and 








(a) v. also 1600, c. 5. 

(b) Ass. Wil. 24, Thomson’s Acts, 1-379 (57). “The Kyng hes statut be the 
counsal of the communite that gif he haiff gevyn ony man of the landis in his 
propir demayne othir extendit be the aithis of leil men of the cuntre or of his 
awin wil withoutyn ony athis be certane methis and merys (Lat. ver., certas metas 
et divisas), he sal hald that ilke land with all thay ilke methis and merys quyt 
and fre for evir mar sua that fra thin furth wyth breyff of pureale na wyth nayn 
othir breyff he may tyn othir al or part of the sayd land bot gif it war throu a 
breyff of rycht. And than the Kyng sal mak till hym a rassonable chang (Lat. 
ver. excambium), or than warrand that ilke land til hym.” The brieve is re- 
ferred to as a brieve of Purala in Reg. Ep. Brechin, 1-183. An Act of Parlia- 
ment, 1592, c. 138, provided that a new charter, with a specification of boundaries, 
should “ work na prejudice anent the bounds or marches either in peapenty or 
community to ony uthir person.” 

(c) Quoted by Innes, Sc. Legal Antig. p. 31. Stephen was taken by Maud at 
the battle of Lincoln in February, 1141. 
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also marched round. Probably the earliest trial in the 
Scottish records is the perambulation of the bounds betwixt 
the prior of St. Andrew's barony of Kirkinnes and the 
barony of Lochore; it is so ancient that there is no jury. 
It reads thus in the cartulary : “The furnace and conflagra- 
tion of all iniquity, that is to say, Robert Burgoin, Knight, 
wickedly and calumniously vexed and troubled the said 
religious men with attacks and injuries, proposing definitely 
in the fervour of his rapacity and unbridled tyranny to 
take from them one-fourth part of Kyrkenes. A council 
having been held by the brethren, in their simplicity they 
came to the presence of our lord the King, begging him 
to render judgment betwixt them and the said Robert. 
The King, moved with pity, sent his messengers through 
the provinces of Fife and Fothrif and convened a multi- 
tude of men to one place—viz., Constantine, earl of Fife, a 
discreet and intelligent man, with the satraps, satellites, 
and army of Fife, and Macbeath, thane of Falleland, and 
Soen, the leader . . . with his household. There were 
also the leaders of the army of the bishop, Budadh and 
Flogadadh : and all these were witnesses of this altercation 
and discussion. It was then submitted to three lawful and 
fit men—viz., Earl Constantine, the great judge in Scotland, 
and Dusgal, son of Mocche, a just and venerable old man, 
and Maldonaeth, son of Machedath, a good and discreet 
judge. But Dusgal first pronounced sentence for the monks, 
that is, the Kuldees, and against the rapacious claim of 
Robert Burgoin, the other judges deferring to Dusgal on 
account of his age and knowledge of the law: and so the 
matter was decided by sentence and through oath.” (a) 





(a) Reg. Pr. St. And. p, 117. 

Mr. E. W. Robertson notes the absence of the bishop and the non-mention of 
any compurgators on the part of Robert, and points out that the dispute must 
have occurred early in the reign of David I. (1124-53), for the name of Earl Con- 
stantine in the charters is soon replaced by that of Earl Gillemichael. Scotland 
under her Early Kings, 1-279. On p.1 of the cartulary the marches of Kirk- 
inness are set forth per circuitum, and on p. 2 is an instrument of another peram- 
bulation between Kirkinnes and Lochore on 6th July, 1395, in the time of 
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Another early perambulation is that of 1219, betwixt 
the abbot of Arbroath’s baronies of Arbroath and Ethie and 
the barony of Kinblethmont, where the march set out is of 
the shortest: ‘ Hathuerbelach usque ad Fythnekerd et sic 


“ee 


ad caput Munegungy.” It takes place “secundum legalem 
assisam regis David;” and on 17th January, 1227-8, a 
Recognition of the perambulation is made in plena curia 
regis held at Forfar.(a) A charter of William the Lion’s of 
1204 recites that there had been a controversy for many 
years between the houses of Kelso and Melrose as to the 
boundaries betwixt Melrose and Boldon, and that the Pope 
had enjoined the King to pacify it. The King had, in 1202, 
come to Melrose and heard both abbots, and made inquisition 
per probos et antiquos homines ; and they had come to him 
at Selkirk on the Sunday after the end of Pasche, and in full 
court he had decided that the land in question belonged to 
Kelso by the marches which the monks of Kelso asserted for 
it—viz., “through the wood which had been divided by 
King David I. between the two abbeys and through the 
surface of the hill, on the summit of which he had caused 
ditches to be dug.” (b) 

The form of the Justiciar’s Precept on such a brieve is set 
forth in the Ordo Justiciarie which is of James II.’s time.(c) 
The sheriff is directed to summon both parties to appear 
before the justiciar or his depute such a day, and to warn all 
freeholders holding of the King in chief to compear on the 
same day to determine the matter according to the order of 
the law. The perambulation was void and did not hold— 
(1) if the citations were not justly made; (2) if a perambula- 
tion had been made previously between the same persons, 
but excepting the King’s person; (3) if the boundaries were 


Robert III. It was held in presence of Prince Robert the Steward, the Duke 
of Albany, and the Bishop of St. Andrews, and many others. The prior was 
then at Rome, but was represented by the famous Andrew de Wynton, prior of 
Lochleven. 
(a) Thomson’s Acts, 1-91 (81). (b) Ibid. 1-389 (67*). 
(c) Ibid. 1-707 (343). The form of aBrieve of Lining is sec. 60 of Quoniam 
Attachiamenta. Ibid. 1-658 (294). Balfour's Pr. p. 439. 
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not set forth in the brieve; (4) if one who ought to have 
been present were not present; (5) if the judge were not 
present ; (6) if the land were not rightly named in the 
brieve ; (7) if the army were then being moved through the 
kingdom ; (8) if any party to the brieve were in minority ; 
and (9) if the King for a definite reason prohibited it. (a) 
As a general rule actions as to land brought by or against 
the owner bound his superior, but not a judicium finium 
reguidum or perambulation. If the lord convened his 
vassal in a perambulation, and it was found the vassal had 
violated the true boundaries, this was a Purprision for which 
the feud escheated.()) 

Sir James Balfour, a Lord President of the Court of 
Session, has preserved for us some ancient verses in a rich 
Scottish dialect which, in the absence of other evidence, 
served our forefathers as a sort of Jury’s Vademecum or 
Simpson’s Rule for ascertaining marches :— 

All landis quhairever they be, 

In Scotland’s partis has merchis thi, 
Heid-roume, Water, and Monthis-bord, 
As eldren men has maid record. 
Heid-roume is to the hill direct 

Fra the haugh callit in effect. 

Betwix twa glennis, ane Monthis-bord 
Divydis thay twa glennis, I stand for ’d. 
Water cummand fra ane glen-heid 
Divydis that glen and stanchis feid. 
Thortron-burnis in monthis hie 

Sall stop na heid-roume thoch thay he : 
Ane bord broken in dennis deep 

Sall hald the lyne and plumming keep. (¢) 

It is, perhaps, necessary to offer a version of these lines. 
This is obvious, that they only serve to Jay down a boundary 
when the general direction is already known. As we sce 





(a) These rules are set forth on the authority of the Regia Majestatem, 4-18, 
to which there appears to be no corresponding section in Glanville. 

(6) Craig’s Jus Feudale, 3rd Ed. 251-1 and 490-8. 

(c) Balfour’s Practicks s. v. Brieve of Perambulation, p. 439. Balfour died 
in 1583. The same lines, but in an imperfect form, appear in the John Banna- 
tyne MS., Adv. Lib., written in 1530; Thomson’s Acts, i, 201 (xxvii.), 
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Scotland now, we can only conceive their application to the 
wide moors of the Southern Uplands and the Highlands; 
but they must have served their turn at one time even in 
the Lothians, the haugh of Stirling, and the great glen 
which runs from Perth to Stonehaven. Heid-rowme.— 
With a haugh for one admitted point, and the top of a hill 
for another, the march is a straight line betwixt these 
points. Monthis-bord.—lf it is certain that one glen belongs 
to one disputant and the next glen to another, the water- 
shed shall be the march. Water.—lIf one side of a glen 
belongs to one man and the other side to another, the march 
shall follow the course of the stream coming from the gler- 
head. Thortron-burnis.—The Heid-roume rule shall he'd, 
though small streams spread over the face of the hill, and 
have their courses athwart the straight line from the haugh 
—1.e., A Water-line shall give way to a Heid-roume line. 
Dennis-deep.—And if the general line of the watershed is 
abruptly broken by a ravine (in which Nature would of 
course have a stream), the Water-line shall give way to the 
line of Monthis-bord. In such cases a broad axe was used 
to prevent a feud or to staunch a feud. It is interesting to 
note that in a litigation in the present year betwixt two 
Highland potentates, the sheriff at Perth applied the rule of 
Monthis-bord or Water-shed to ascertain the march between 
them. (a) 

From the documents of the early time one may note 
many quaint specimens of the objects through or by which 
the march passed. It is by allusions to trees on the march 
that we know that the indigenous trees in the woods 
betwixt Dover and Inverness comprised oak, ash, beech, 
thorn, elder, lime, and birech.(b) A starting-point in one 





(a) Sir Robert Menzies v. The Duke of Athole—Daily Paper; Balfour's rule 
was relied on in argument in the Rodono case, Scott v. Lord Napier, 7 M. 
(H.L.) 35. 

(b) Kemble’s Saxons, i. 52. According to Sir Herbert Maxwell the Celtic 
place-names show no chestnut, beech, walnut, plane, sycamore, laurel, lime or 
larch; but they yield oak, ash, hawthorn, blackthorn, bramble-thorn, alder, elder, 
birch, aspen, elm, willow, rowan, fir, and yew. 
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case — viz., the barony of Dunnichen, already referred 
to, is the fir-tree on the headland of the monks of 
Arbroath’s corn-fields at Balmadies. ‘he first nineteen 
years’ lease granted by the abbot of Arbroath is dated 
20th January, 1434-5; it thus describes land at Guynd 
(old spelling Gutheryne), in the parish of Carmyllie in 
Forfarshire :—‘‘ In the fyrst begynnand at the Ramdenheid, 
and fra thyne passand south-west to the Tod-holes, and sae 
furth to the Aikin-bush, and sae on to the blind or beld 
stane ondyr the dikys of the Brakkys, and sae on to the 
Denheid of Gutheryne ondyr the gait as the induellaris of 
Gutheryne cummys and gays to Sanct Vigianis Kyrk.” 

Other specimens are :— 

“To the Standande stane, and thence to the Kingis 
highway.” 

“To the stone called Gray ’—1z.e., to the Greystone. 

: “By a stream descending from the hills of Cabenartye 
(Benarty), rising at a spring vulgarly called Growoky’s 
wel.” (a) 

“To a ford commonly called the Stanry Ffurde of 
Navathy ;” ‘The Doub furde;” ‘The blind ford ;” “The 
silverfurde ;” ‘“ Threpehalchfurde.” 

“To a pointed stone called Lykyrstyne;” “The white 
Cross ;” “The cors of Brechmont;” “The Caryn of Mar ;” 
‘A karne of stanys;” ‘“ The stokyn stanes.” 

“To the stone of the Celts.” (b) 

‘With a calcet on one side and a sicket on another side, 
and a heap of stones near the road from Inverdoveth to 
St. Andrews on the third side.” (c) 

“From the south side of the hill of Arden, where an old 
bridge once was, thence ascending through a moss towards 
the north.” 


Re EME 





















(a) Probably after Gruach, the wife of Macbeth. 
(b) Saxum Hiberniensiuin. 

(c) “Caleet” is causeway. ‘A capite de la chaucee proximo juxta hospitale,” 
—Reg. Dunf. 182. “Sicket” or svke, is a drain or cutting in or from a 
peat-moss, 
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“To the place called the Castilsted, thence eastward 
through the gate of the Castilsted to the Castilstank.” 

“Descending by the burn of Lyn to the Boyt Aikir 
lying on the west part of Lymkilhill, then descending to the 
Terroris meadow.” 

“The stannand stane merkit lik a hors scho and the dik 
passand fra the sammyne stain to the Burn and syne be 
yound the burn to the stripe be west the smedy of Balmany.” 

“And syn doun the brow til a mykill pot lyke to be 
castyn with mennys handis and syn doun til ane other pot 
and to the thrid pot doune in the Den.” 

“The gallowis of Kethik ;” “The gallowis of Ferne.” (a) 

“Twa auld dykes ;” ‘The muirfauld dyke ;” ‘The boig 
dyke;” “The perk dyke;” “The outfield fauld belonging 
to the Lousie Law.” 

“In the first begynnand at Girgisfurde ascendand West 
a grete lech (b) til it cum owre a rod to the brede of an akyr 
the quhilk rod strekis fra Bischop Brynnes the nerrast gate 
our the moss to the Kyrk of Ellon . . . and swa throw that 
moss on the West half of the Muryinch of Bischop Brynnes 
til it cum to the burne of Tuledesk quhar it and the lechis of 
Pittolly metis togedder and swa ascendand that lech til it 
cum til a lech laid on ilke syde with mannys handis.”(c) 

In the Bishop of Aberdeen’s cartulary may be found an 
illustration of the sort of arguments that were addressed to 
the King’s judge and a jury of perambulators. In 1390 
King Robert III. issued his writ commanding the Justiciar 
to settle the marches betwixt the Bishop’s lands of Tyrpressy 
and the lands of Tullyangus belonging to Sir John de Forbes, 
but next year the Bishop and Sir John made a bargain that 
the land of Lurgyndaspok between the burns of Condeland 





(a) These are two points on the marches of the same land. 

(b) A lech was a water. Lech-laid was an artificial water-way : A.S. lagu-lad. 
Cf. Lechlade and Cricklade on Thames, The words “ascendand” and “ descend- 
and” are often the only words indicating that the boundary is following the 
course of a stream. 

(c) These specimens are taken at random from the Dunfermline, Brechin, 
Aberdeen, and St. Andrews Registers, 
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and Cotburn (which was the land in dispute) and the woods 
on it should be common to them and their men during their 
joint lives, and this they gave their right hands upon in 
presence of a notary and many witnesses. As this only 
postponed the controversy, the Bishop and canons, with 
prudent foresight, preserved a note of “Reasons” to be 
submitted in due time. (1.) Lurgyndaspok, the Bishop is 
to say, is Gaelic for “the bishop’s leg,” the whilk name it 
war nocht likely it suld have, war it nocht the Bishop’s. 
(2.) Tyrpressy has always been a two-davach land in the 
Bishop’s rental and for the King’s wars and taxes; and if 
Lurgyndaspok be taken from it, it would only be a davach- 
and-a-half land, quhairfor Forbes’s claim is nocht like to be 
righteous. (3.) Forbes’s father was a gude man wise mychty 
and manly in his time, and had he trowit ony richt, he had 
nocht lattyn it bene unfollowit. (4.) The Bishop is to refer 
to Forbes’s charter as one lymytyng his marches, and to assert 
that it names the burn of Nessock as his march; and if he 
will not produce it, the presumption must be against him. 
(5.) Lurgyndaspok has always been in possession of the 
Bishop and the Kirk of Aberdeen and St. Mary and 
St. Machar since the King founded the Kirk; and the 
Bishop has never been troubled till now, quhairfor it is 
nocht like that Forbes had richt, considerand that he had 
mony mychty wise and manly elders before him. (6.) The 
march betwixt Forbes and the Bishop’s lands of Clat is the 
burn of Canny from where it enters the water of Bogie to 
its source; and this would appear from Forbes’s charter. 
(7.) Sir John Broun, Knight, sometime held the lands of 
Tyrpressy of the Bishop, and he had his sheep-cotes and 
shepherds’ houses on Lurgyndaspok as a pertinent.(@) The 
Bishop seems to have had a very good case. 

As early as Craig’s time the action of Molestation had 
taken the place of the Brieve of Perambulation. In the latter 

(a) Reg. Ep. Aberdeen, 1-187, 188, and 249. I have to some extent preserved 


the ancient spelling. A very complete example of the proceedings on a brieve 
before the sheriff and a jury will be found, Reg. Ep. Brechin, 1-147 et seq. 
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the pursuer laid his plea on right alone; the pursuer of a 
Molestation laid his plea both on right and possession. An 
Act of 1587 c. 42 headed, ‘ Actions of Molestation and 
utheris possessions suld be decided before the Inferior 
Judges,” ratified an Act of the Lords of Session of 1580 
which narrated that “the ordinar course of justice in 
weightie causes of heritage is impeded by the great number 
of actions of Molestation and Troublance in the possession of 
properties and communities quhilk were accustomed of auld 
to be decided by the Schireffes of every shire, Bailies of 
regalities and uthers ordinar Judges quhair the landis lye 
and be the determination of an assize of the best and 
worthiest of the country,” and enacted that in every action 
of this sort, before litiscontestation, the Lords should direct 
letters to the judge ordinary of the bounds ‘ who shall send 
to the knowledge of ane condign inquest . . . as mickle of 
the summons or exception . . . as might or suld have been 
proven by witnesses.” ‘The maist part of the inquest sall 
be landed men having at the least four pleuches of land or 
300 merks of yearly rent and utheris substantious and 
famous honest zeamen.”(a) This Act seems to have been still 
in observance in Lord Stair’s time (1619-95), but to have 
been in desuetude in the time of Hailes and Erskine 
(1771).(b) The modern mode of raising questions as to 
marches is by declarator, or suspension and interdict. 

Whilst the brieve has long been one of the antiquities 
of the law, perambulation, as a means of preserving evidence 
as to marches, is still in observance. In England the custom 
was to perambulate the bounds of parishes on one of the 
Rogation Days—z.e., on the Monday, Tuesday, or Wednes- 





(a) I.e., yeomen, sokemen, the soemanni of Domesday. 

(b) Stair, iv. 27 and Ersk. iv. 1-48. A Brieve of Perambulation occurs as late 
as 1576 A.P. 1, viii. In 1675 the Court of Session quashed the verdict in a Peram- 
bulation betwixt Walstow and Sir John Chiesly because the greater number of 
the Assize were non liquet’s. Mackenzie on Crimes, ii. 23-5. Brieves of Peram- 
bulation remained with the Justice Court even after the institution of the Court 
of Session. The Justice-General’s jurisdiction remained cumulative with that of 
the Court of Session even down to Sir George Mackenzie’s time. Ibid. ii. 15-2. 
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THE MARCHES. 


day before Ascension Day.(a) The perambulating was hence 
called processioning or rogationing. ‘The bounds of the 
London city parishes were beaten annually by the vestrymen 
at least as late as 1853. Iron plates were inserted in the 
walls of buildings to mark the boundaries; but these even 
though visited within the year might not prevent disputes, 
if, say, there had been a big fire.(b) It does not appear 
whether any such perambulation was observed in the land- 
ward parishes and baronies of Scotland. But to perambulate 
the royalty was, and still is, the custom of the Scottish 
burghs, especially those on the Borders where it is made the 
occasion of a general holiday on a summer's day every year. 
In the time of David I., and for a very long time after, four 
functionaries called Lyners were elected annually by the 
community of each of the burghs or rather were chosen “ be 
the aldermen at the sicht and be the consale of the com- 
munite of the burgh.” Their business was to see that in the 
allotment of the burgh-acres and meadow-land each burgess 
had his fair share by measurement. ‘They took oath “ that 
they sall leily lyne in lenth as in braidness baith foir part 
and back part of the land according to the richt and auld 
merchis within the burgh.” One of the provisions of the 
Burrow-lawis was: ‘‘Gif ony lande be lynit be the bailzies 
and lell men of the toune, baith the partis beand present, and 
the merkis be laide and sasing of the merchis halden and 
oysyt be a day and a year, the said lande ane other tym aw 
nocht to be lynit againe. Bot gif a merk be remuffit, the 
hailzie aw to do rycht to the plenzeour (7.e. plaintiff).” There 





(a) Ascension Day is the fortieth day after Easter, and is also called Holy 
Thursday. It was part of the Anglo-Saxon custom that every burch (Lat. ver. 
castrum) should be repaired by the king’s thane a fortnight over Rogation Days. 
Thorpe, Athelstan’s Laws, i. 13. 

(b) Chambers’s Journal, 28rd July, 1853. “ This being Holy Thursday when 
the boys go in procession round the parish, we were to go to the Three Tuns 
Tavern to dine with the rest of the parish.” Pepys’s Diary, 16th May, 1667. 
The boundary of the parish of Marylebone runs, it is said, through the den of 
the hippopotamuses in the Zoological Gardens. These perambulations in England 
had in view tithing and rating rather than the protection of the boundaries of 
private estates. 
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was a difference in the size of a rood of land in burgh and in 
barony. ‘The rude off lande in baronyis sal contene vi. 
elne that is to say xviii. feet off a mydlyn mane; the rude off 
the land in the burghs mesurit off a midlyng mane sal be xx, 
feet.” When the King’s Chamberlain made his ayre—ze., 
took his yearly journey through the King’s burghs, one of his 
points of enquiry was: “Gif the merkis and bondis of the 
burgh be weil kepit til ilk man.”(a) Alexander Skeen, a 
private person, writing in 1685 tells the magistrates of 
Aberdeen their duty : “Ye are with the rest of your neigh- 
bours of the toun once every year to ryde your Land Marches 
both outward and inward marches; the outward is that ye 
see that none of your neighbour-heritors encroach upon your 
fredom-land nor upon the properties of your feuars; and the 
inward marches is that ye may see none of the heritors of 
the Burrow-roods encroach upon the highways or beyond the 
bounds of your march-stones.”(b) A periodical perambula- 
tion of their marches, for the purpose of perpetuating testi- 
mony, is a very proper and necessary observance for the 
municipal corporations who still own land. 


GEORGE Law. 





(a) Leg. Quat. Burg, sections 105 and 119. Iter Cam. sec. 28. Fragmenta, 
App. v. 15. Thomson’s Acts, i. 353, 356, 702, and 751. It was purprision 
involving forfeiture for a burgess to encroach on the king’s “gait,” or on the 
common vennels. The word “lyning” still survives as the name for a Dean of 
Guild’s warrant to erect new buildings in a burgh. Place-names connected with 
the ancient method of agriculture survive everywhere in the towns—e.g., “the 
High Rigs,” “the Roods,” ‘ Big Jock’s Close,” “the Lyninghills,” “the Hangman’s 
Acre,” “Cloutie’s Croft.” 

(b) Skeen’s Memorialls, p. 155. <A functionary called a “birleyman” (i.e. 
burgh-law-man) still settles questions of disputed boundaries in the Hilltown 
district of Dundee. A standard foot had hardly been attained in the burghs 
even in the seventeenth century. A.P. 1663, c. 18. 
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Taxation of Land Values—It is not altogether creditable to the 
political intelligence of the country that this question should have been 
regarded as a novelty. The discussion, whether proceeding on purely 
economic, or on political grounds, is really somewhat ancient, although 
from time to time new crudities have been suggested. The system of 
valuation of land, apart from buildings or improvements, is practised in 
many States, and is to some extent made the basis of taxation, and the 
Single Tax School have always advocated that the whole weight of taxation 
should be imposed on land, more or less under such a system of valuation. 
In fact, it is the great age of the question that has introduced so much con- 
fusion. It would be difficult to make an exhaustive list of the separate and 
independent subjects that have been mixed up. There are—(1) the proper 
valuation for local assessment purposes of unbuilt-on land in or near towns; 
(2) the valuation for such purposes of built-on land similarly situated ; (3) 
the interception for such purposes of the whole land value, or as it is some- 
times called, ‘‘ unearned increment ;” (4) the assessment for such purposes, 
of what is not in any sense land “value,” but income locally secured on land, 
such as feu-duties, ground annuals, interest on heritable bonds. Although 
extravagant proposals are often made on these subjects, and although the 
scheme of taxation announced some time ago by Mr. Henry George is now 
discredited, by both economic authorities and politicians in the United 
States, to whom it was first addressed, yet it cannot be denied that consider- 
able interest attaches to the general discussion, and it is right that, while 
local taxation is being enquired into by a Parliamentary Committee, its 
various aspects should be carefully and impartially examined. We can 
hardly expect to arrive at an agreement as to the principle on which such 
taxation ought to be imposed and collected, but the fact should not be 
concealed that opinions differ essentially. Thus, for example, as regards 
imperial taxation both theory and practice have been advancing towards the 
position that it ought to be imposed, not so much on ability to pay 
(although this must always remain the chief feature of any collection of 
direct taxation), but rather on equality of sacrifice. It is not now main- 
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tained that imperial taxation can be imposed according to benefit received, 
On the other hand, to whatever other considerations effect may be given, 
the general basis of local assessment must always be benefit received, at 
least as regards remunerative assessments. Poor rates and _ police rates 
proper may stand in a different position, but it is clear that a large portion 
of modern assessment is imposed in respect of benefit conferred on, or 
services rendered to, particular properties and their inhabitants. To ignore 
this broad distinction between impérial and local taxation is certain to lead 
to absolute confusion. A concrete illustration of this may be given, 
Reference is often made to the New Zealand legislation on land values for 
the purpose of advocating the adoption of certain changes in local taxation 
in Great Britain. The New Zealand Acts, however, deal with the public 
income tax for the Colony or the State, not with the collection of local 
assessments. They were adopted as matter of State policy for the purpose 
of encouraging the improvement and settlement of land; and they have 
had the effect of throwing an excessive share of the total State taxation 
on the rural districts. This is necessarily so, because the proportion 
which the value of buildings or “improvements” in towns bears to 
the land value of the sites is much greater than the proportion between 
these values in the rural districts. Local taxation in New Zealand is 
collected on a general property tax. The reasons which suggested the New 
Zealand legislation may have been right or wrong for the State, but they 
cannot apply to the local question whether the buildings or improvements 
which directly receive the main benefit or service from local administration 
should or should not mainly contribute the necessary assessments. This 
view also affects the first point stated above, the contribution of unbuilt-on 
land in or near towns. It is one thing to say that such land is of much 
greater market value than agricultural land at a distance from towns, and 
ought, therefore, to pay on something above its actual rental, if it be paying 
rent. It is a totally different thing to say that, whatever be the fair value 
of such property for assessment purposes, it ought to be treated as if it 
were receiving the same annual benefit or service from local administration 
as land which is covered with inhabited houses. The well-known provision 
in the series of Scottish General Police Acts that agricultural land, subject 
to police assessment, shall be rated at one-fourth of its annual value, indi- 
cates how strongly it has been felt that it would be unfair to put subjects, 
so differently occupied and receiving such different measures of benefit from 
the municipality, upon an equal footing as regards liability to assessment. 
Again, the discussion of the taxation of land values seems often, half- 
unconsciously, to enter upon the larger question, whether local assessment 
is to be raised from heritable property in the locality, or from income as 
well. It is said, for example, that feu-duties should contribute to this 
fund. By an easily intelligible fallacy, it is supposed that feu-duties 
represent a part of the annual value of land, which, under the present 
system of assessment, escapes its proper burden ; that part, indeed, which 
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ought to bear the greater part, if not the whole, of the burden—viz., the 
unearned increment. This fallacy is not shared by lawyers or public 
authorities, for to them it is familiar that in Scotland, at all events, the 
whole annual value of land is assessed, wholly irrespective of the question 
whether feu-duties exist, or what their amount may be. As was said by 
the Lord President, in the recent case of Heritors of Strathblane v. Cor- 
poration of Glasgow, 1 F. 523: ‘Once it is steadily kept in view that this 
assessment is on land, it becomes plain that the land can only pay once, 
and that the fact that it is charged with a feu-duty can never make any 
difference in its value or create a separate value. The person to pay the 
assessment on the value of the land is, of course, the true beneficial owner 
of the land; and a superior, although an owner of heritage, is not an owner 
of land in the physical and corporeal sense of that term.” Superiors, no 
doubt, appear in the valuation roll, but that is for purposes connected with 
electoral registration. The extreme confusion which surrounds this point 
may be seen in the provisions of what is known as the Glasgow Land 
Values Bill, now before Parliament. This Bill provides for the assess- 
ment of property on an annual value, represented by 4 per cent. on 
what the owner considers to be its market value (deducting the build- 
ings, or “‘improvements”), or such other value as the assessor or the 
Appeal Court may decide. As already pointed out, it is odd that the 
houses and inhabitants receiving the benefit should not pay, but the point 
at present is that the land value assessment, when paid by the property 
owner, is recoverable by him by way of deduction from the superior’s feu- 
duty, or ground annual, up to the full amount of that feu-duty, and all 
contracts to a contrary effect are declared to be void. This is the introduc- 
tion to local assessment of one form of income, as distinguished from real 
rent, and it is difficult to say why that particular form should be selected. 
Feu-duties are, no doubt, secured on land in the locality, but it may be said 
that they are so well secured that the superior is not greatly interested in the 
annual benefit or service represented by the assessment. If the fact of local 
security were sufficient to justify assessment, there would be an obvious 
and overwhelming case for the assessment of heritable bonds, which are 
also locally secured, and which, to a much greater extent than feu-duties, 
are interested in improvements and local administration generally. But the 
superior and the bondholder may reside at the Antipodes, and may have 
only the interest of an investor in the locality. As Lord Braxfield once 
said, “the superior is a stranger.” It would be desirable to know 
on what principle, if local assessments are to be levied on income as 
well as real rent, the income of the inhabitants generally is not to be 
assessed, while the income of one or two classes of persons, who may or 
may not be inhabitants, is selected for that purpose. There is a good deal 
to be said for the old Scottish idea of assessing on the means and substance, 
or probable income, of the inhabitants. That idea was largely but roughly 
given effect to in the modern system of classification for poor assessment, 
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which was followed up in the recent Agricultural Rating Act, and under 
the modern system of Imperial subventions some rough and not very 
successful attempts have been made to apply a contribution from personal 
property and income to the relief of rates on land. But some explana- 
tion is required of the choice for exclusive assessment of the superior, 
who has sold his land and has little interest in the beneficial develop- 
ment of the property, though he retains a security upon it. The Glasgow 


Bill apparently contemplates that a large portion of the assessment in the 
future will be thrown upon land value, as it authorises an assessment of 
two shillings, which is to be credited to the assessment accounts, and will 
thus, pro tanto, diminish the assessment collected in the ordinary way. 
There can be no doubt that the logical result of the principles underlying 
this movement is not the proportional assessment of land values, as com- 
pared with improvements, but the interception of the whole land value, or 
unearned increment, as the natural and proper fund for assessment, before 
any assessment is laid on rent paid as interest on improvement outlay. It 
is no doubt often said by economists that, if you can from year to year 
accurately ascertain the strict economic rent, and assess that, it would be 
difficult for the owner who receives that rent to transfer it to a tenant or 
occupier. But the justice and practicability of such a system are totally 
different things. It is indeed obvious that, even assuming its abstract 
justice, taxation of land values must proceed on a more or less speculative 
estimate of capital value, whereas the British system of imposing annual 
burdens on annual rent seems highly preferable in simplicity, at. least as 
regards assessment for local purposes. 


The Licensing Laws.—Nothing is more remarkable than the change 
which has recently taken place in the tone and spirit of discussion as 
regards the licensing laws. We have passed the stage of sentimental 
denunciation and have reached that of careful and systematic enquiry. It 
is recognised that we ought not to shut our eyes upon the great and critical 
experiments that are being made in various parts of the world. Not long 
ago the Government of the United States sent over Dr. Gould to Europe to 
report on the varieties of the system of municipal management of public- 
houses that flourish in Norway and Sweden. The Canadian Government 
have published various official statements on the working of the Scott, or 
Local Option, Act of 1878. Lord Peel’s Commission has at last reported, 
after taking evidence for several years from every conceivable quarter. 
But there has also been private, or unofficial, enquiry of the most important 
kind. The late Mr. W. Rathbone, M.P., sent out Mr. Fanshawe, barrister, 
a very competent person, to report on “ Liquor Legislation in the United 
States and Canada,” and his report has been published in a goodly volume. 
In 1893 a committee of fifty gentlemen met in New York, subscribed 
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several thousand dollars, and resolved to institute a searching enquiry by 
sub-committees into the physiological, legislative, economic, and ethical 
aspects of the drink question. The economic part of the enquiry has been 
devolved on the National Bureau of Labour at Washington ; but the sub- 
committee on legislation, consisting of Charles W. Eliot, Seth Low, and 
James C. Carter, names of the highest repute in America, issued, in 1897, a 
valuable statement summing up the reports made to them by Dr. Wines 
and Mr. Koren, two skilled experts, upon eight different systems of liquor 
legislation in the States. Lastly, much interest has been aroused by the 
publication of Messrs. Rowntree and Sherwell’s book on “The Temperance 
Problem and Social Reform.” Whether or not there be any general agree- 
ment with the conclusions arrived at by these authors, there can be no doubt 
that their book is the result of an honest and impartial enquiry, and is quite 
as remarkable for its candid admissions as for its positive proposals. The 
absurdity called State Prohibition is not defended, it being recognised that 
men will go on drinking for some centuries to come. Nor is any attempt 
made to conceal the practical breakdown of local prohibition in more 
populous districts, or the unpleasant corruption of public sentiment caused 
by the attempted enforcement of an impossible prohibitory law. The 
New York Committee of Fifty had already said : ‘The public have seen the 
law defied ; a whole generation of habitual law-breakers schooled in evasion 
and shamelessness; Courts ineffective through fluctuations of policy, 
delays, perjuries, negligences, and other miscarriages of justice; officers 
of the law doublefaced and mercenary; legislators timid and insincere ; 
candidates for office hypocritical and truckling ; and office-holders unfaith- 
ful to pledges and to reasonable public expectation.” That seems to be the 
voice of the best temperance sentiment in the United States, and it goes 
far to justify Dr. Magee’s famous exclamation that he would rather see his 
country free from such things than sober. It is the reluctant opinion of 
these patriotic American citizens that State Prohibition has corrupted the 
lower Courts, the police administration, the political organisations, and the 
electorate itself; and, after forty years’ observation and experience, they 
add that no man can tell whether this form of prohibition has diminished 
drinking and drunkenness, These statements are in substance accepted 
by the British enquirers in the same field, Mr. Fanshawe and Messrs. 
Rowntree and Sherwell. Again, as regards Canada, the last-mentioned 
authors give prominence to the fact that, according to the statement of 
Dr. Macleod, the official representative of the Dominion Temperance 
Organisations on the Canadian Commission, the Scott, or Local Option, 
Act, which had been hurriedly adopted in twenty-five counties and two 
cities in the Province of Ontario, representing three-fourths of the entire 
Province, had been subsequently repealed and abandoned in every case “at 
the earliest possible opportunity.” Similarly, with respect to the much 
vexed question of the success or failure, in recent years, of the Scandinavian 
systems, Messrs. Rowntree and Sherwell courageously print the emphatic 
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opinions in favour of these systems expressed by Aarrestadt, Blomquist, 
and other leaders of the temperance party in the North of Europe, as well 
as the official approvals of the police; and the recent recrudescence in 
Scandinavian drinking they trace to an evasion of the Samlag system, 


following upon a rearrangement of the wine duties with Spain and 
Portugal. On the other hand, the points on which Messrs. Rowntree and 
Sherwell insist as necessary to effective reform in the United Kingdom 
are—(1) The immediate reduction of the number of licences by two-thirds ; 
(2) The establishment of a permissive system of Local Veto in rural 
districts ; (3) The gradual assumption of public control over the valuable 
licences remaining in the urban districts, and the appropriation of monopoly 
profits to public purposes, partly of a national and partly of a local 
character. They at the same time insist upon the necessity of “con- 
structive ” as well as “ restrictive” agencies, on the adequate provision for 
healthy habitations, social intercourse, and wholesome recreation, and they 
admit that every reform of licensing systems is doomed to failure, unless 
it is accompanied by an awakening of new interests and new tastes among 
the classes concerned. Much difference of opinion, of course, exists as 
regards several of the points above mentioned, but it is understood that 
very shortly a permanent agency will be set in motion in Scotland for the 
purpose of promoting some of the objects which have been so clearly 
indicated by Messrs. Rowntree and Sherwell. 





























Reviews of Books. 





Modern Land Law. By Epwarp Jenks, M.A. Clarendon Press, 1899. 


Lawyers north of the Tweed know Mr. Jenks mainly by his treatise on 
the Doctrine of Consideration in English Law ; by a learned article in the 
Law Quarterly on the History of Bills of Exchange ; and by his brilliant 
though unequal book on Law and Politics in the Middle Ages. He now 
takes a wide leap from that fascinating period to our own times, and is in 
this volume constantly found pulling himself up when tempted to stray too 
far back into the origins of English Land Law. But it is, of course, 
impossible to describe that law without following its singularly complicated 
development from the archaic feoffment to the brand-new Registration of 
Title. Of all the text-books, chiefly intended for students, on this part of 
the English system, this appears to be the most workmanlike in manner, 
matter, and arrangement. It is to be doubted, however, whether the 
author has avoided or removed the confusion which has always surrounded 
the word “estate,” whereby, while “no interest is entitled in strictness to 
be called an estate in land unless it confers actual possession upon the 
person in whom it is vested,” we read passim of estates in futuro, includ- 
ing reversions and remainders, which cease to be such if actual possession 
is lawful. It may be doubted, also, whether the treatment of Game and 
Fixtures is either proportionate to their importance or even quite accurate. 
On the other hand, nothing could be clearer than the development of Uses, 
as given in this book; or the short code of limitation rules; or the 
exposition of Settlement. The Finance Act does not once blot the page. 


JOHN RANKINE. 


The Trial of Jesus Christ: a Legal Monograph. By A. Taytor 
Innes. Edinburgh: T. & T. Cuarg, 1899. 


This “legal monograph ” is an examination of the trial or rather the two 
trials of our Lord at Jerusalem, by the standard of the legal systems under 
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which they respectively proceeded. Leaving aside the moral question 
whether the law was just or unjust, the enquiry here is whether the law 
was in fact observed in the proceedings. Mr. Innes on p. 3 of the 
book sets forth eight questions as those he intends to answer, but they are 
all involved in two, ‘What was the crime for which the accused died?” 
and in trying the question ‘“‘ Were the forms, in the one case of Hebrew, in 
the other of Roman law, observed, or attempted to be observed?” The 
questions are of considerable interest, though we doubt if even a conclusive 
answer would be of any practical or even doctrinal importance. Be 
that as it may, we cannot hold that the answers given by Mr. Innes 
are conclusive of anything. The perfect model for such a work is the late 
Lord Cockburn’s “Examination of the Trials for Sedition in Scotland.” 
There a distinguished Scots lawyer examined and commented on the 
conduct of a series of criminal cases, in some of which he had been himself 
employed as counsel, and in all of which he had access to the documents 
used and to reliable reports of the proceedings by qualified lawyers. Having 
given an authoritative exposition of the law, the author proceeded to show 
with equal precision and authority that the actual proceedings were not in 
accordance with it. The result is a convincing condemnation of the trials, 
and a work which would be of great practical use in any future trials for 
sedition. Mr. Innes on the other hand has neither the qualification nor 
the materials to make his conclusions authoritative. We say advisedly that 
Mr. Innes has not the qualification, because without questioning his ability 
as a Scots lawyer, we know how many pitfalls there are even for the most 
instructed lawyer who attempts to expound the law of another system than 
that which he practises ; and Mr. Innes’ ignorance of Hebrew prevents him 
from acquiring even an academic knowledge of Hebrew law from its 
original sources. The materials for gaining an exact knowledge of either 
the Hebrew or the Roman law as practised at that time and place in similar 
circumstances are also wholly absent. The trial took place long before 
the compilation of the Talmud, or the days of the Roman Institutional 
writers, and to say that the law was the same then and at the later date 
when it was reduced to writing, is to make an assumption not justified by 
the analogy of, say, our own criminal law at the beginning and the end of 
the present century. 

The materials for ascertaining the actual facts are equally unfavourable 
to Mr. Innes’ enquiry. He has no other source of information than the 
narrative in the four gospels, which is admittedly meagre and at times con- 
flicting. This paucity of material frequently causes Mr. Innes to state a 
proposition essential to his train of reasoning, with qualifications which 
deprive it of all furee, Thus, after quoting the rules on the breach of which 
his impugnation of the Hebrew trial was based, he continues (p. 33), 
‘These regulations may have existed in full detail during the high-priest- 
hood of Caiaphas.” Again at p. 40 it is said, “The evidence of men whom 
the Evangelists call false witnesses was probably reckless and inaccurate.” 
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And similar instances may be found all through the book. Such things, 
while they show Mr. Innes’ strict fairness, destroy the conclusiveness of his 
argument. For it is obvious that a judgment pronounced by a court of 
competent jurisdiction can be neither fortified nor reduced by reasons founded 
on speculation. 

But, although for the reasons above set forth we do not consider that 
Mr. Innes’ book has established any proposition conclusively, we are far 
from saying that it is not a good book. It is always an advantage, as 
Oliver Wendell Holmes has said, to get our conceptions on a familiar 
subject ‘‘de-magnetised ”—taken out of their usual surroundings and con- 
sidered from a new stand-point. This service Mr. Innes’ book has done for 
the great event of which it treats. The discussion is interesting—perhaps 
more interesting because of the indefiniteness of the result, since the reader 
is not precluded from even wider speculations. In every page the book 
shows traces of its author’s erudition, industry and essential fair- 


mindedness. 
J.H. Tart. 


Mayne’s Treatise on Damages. By J. D. Mayne, of Inner Temple, 
Barrister-at-Law, and Lumtey Sir, of the Inner Temple, Q.C., 
Judge of Westminster County Court. Sixth Edition. London: 
Stevens & Haynes, 1899. 


A book which has been repeatedly quoted with approval by the Bench 
requires no compliments from a reviewer. The appreciation in which this 
book is held by the profession is also shown by the fact that another 
edition is required within five years of the last. Of the cases decided 
during that time, perhaps that of Allen v. Flood is the most conspicuous, 
and one naturally turns to see how the author has dealt with passages 
in his text which were in conflict with opinions expressed by some of the 
majority in the House of Lords. The statement in the former editions 
with reference to malice rendering an innocent act wrongful, is found 
repeated in the present, and no notice is taken, in this connection, of the 
famous dicta in Allen’s case. It may, therefore, be inferred that the author 
takes the sensible view that the dicta of judges, however eminent, cannot 
alter a chapter of the law which has been established on sufficient prior 
authority. It is interesting to note that the first new case quoted after this 





passage—viz., Wilkinson v. Downton, was decided without reference to 
Allen, and apparently in opposition to the views above referred to. In 
that case, a false statement made by the defendant to the plaintiff as to her 
husband having met with an accident, was regarded as not actionable in 
itself, but as becoming so by the addition of the malicious motive of causing 
suffering to the plaintiff. This case is also of importance, in respect that it 
allowed the plaintiff to recover damages for nervous shock, caused without 
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physical impact, and in this particular did not follow the doubtful decision 
of the Victorian Railway Commissioners v. Coultas. 

On turning to the subject of damages for breach of contract, Hadley vy, 
Baxendale is found still to hold the field, and neither decision nor statute seems 
to have added to or taken away from its import. The Sale of Goods Act 
1893 does not appear to have cleared up any difficulties, even in the matters 
in which it directly applies, and decisions continue to supply text for the 
discussion of damages for failure to implement contracts for the sale of 
goods. It would have been interesting in this connection to have had the 
author’s views on the recent case of Jfillar v. Bellvale Chervical Company, 
36 S.L.R. 214, in which the Second Division gave damages for loss of 
profits on goods which the vendors were not bound to supply. Unfortu- 
nately, only English and Irish cases are included in the book, and the law of 
Scotland as to loss of profits is left to depend on the House of Lords’ case 
of Dunlop v. Higgins. The omission of Scottish cases, however, is not a 
serious objection, even from a Scottish point of view, as there is little that 
is of value in our law on the subject of measure of damages. As an 
exponent of English law on the subject, the book is complete down to date. 


A. T. Gueae. 


Banking Law with Forms. By Wituiam Wattacs, M.A., Advocate, 
and ALLAN M‘Nagt, Solicitor and N.P., Bank of Scotland. Second 
Edition. Edinburgh: Wm. Green & Sons, 1899. 


A second edition of this work has been called for in the exceptionally 
short time—for a Scots Law Book—of four years, a fact due mainly to the 
merits of the book, assisted no doubt by its appealing to professional men 
outside the ranks of lawyers. In this new and greatly enlarged edition, the 
book is partly a treatise on the law of banking; partly a summary of those 
branches of the law which good bank agents ought to know. In the former 
aspect it appeals to lawyers, by furnishing them with a very clear and 
excellent statement—the only one in a Scottish book—of the law on the 
relations between banker and customer; in the latter, it forms a handbook 
well suited to enlighten the banker or the accountant on those legal topics 
which are most likely to arise in his daily practice. Capacity to contract, 
agency, partnership, bills, cheques and promissory notes, heritable and other 
securities, cautionary obligations, bankruptcy law, and diligence, are among 
the subjects on which information may be found in its pages. There is 
even included (in the Appendix) a very full tabulated statement of the law 
of intestate succession, because “ bankers are frequently asked in cases of 
intestacy as to the manner in which the moveable estate of a deceased person 
falls to be divided.” On this principle, should there not be some mention 
of the landlord’s hypothec ? 

In general the miscellaneous topics dealt with are admirably condensed, 
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and although the limits of the work necessarily preclude anything like full 
treatment, the banker may rely on finding the general principles of the 
law correctly stated ; for their more detailed application, with which he will 


but rarely be concerned, he must consult ciuer works. The chapters on 
heritable securities and on diligence strike us as a little thin; more space 
might be found for these by relegating the Factors’ Act 1890 to the 
Appendix. It is given in the text, intermixed with a comment, and the 
absence of quotation marks leaves the reader nothing but internal evidence to 
enable him to determine what is statutory and what is not. 

Very few omissions or mistakes have occurred to us. At p. 54 the cases 
dealing with the liability incurred by lending money to a firm on profit 
sharing terms (e.g., Mess v. Low, 1896, 23 R. 1105) should have been 
noticed. On p. 73 a list of companies held not to be trading companies is 
given, professing to be taken from the case of Bateman v. Mid Wales 
Railway Co. (1886, L.R., 1 C.P. 499). The list referred to, however, 
appears only in the argument in that case, and even there is only a statement 
to the effect that the companies in question, although trading companies, had 
no power to accept bills of exchange. In the chapter on securities over 
moveables—on the whole one of the best in the book—mention should have 
been made of Robertson v. Walker (1896, 24 R. 120) the leading, if not the 
only case on the effect of the Sale of Goods Act on cases of the class of 
M‘Bain v. Wallace. 

Throughout we observe a tendency on the part of the authors to lay 
down the law on their own responsibility, without any citation of authority. 
This is especially marked at pp. 16, 36, 40, 66, 69, 269. This, an almost 
unpardonable crime in a work designed for legal use, is perhaps not so 
heinous in a manual intended for non-professional readers. As a rule, the 
statements we are asked to accept on the authors’ word are on elementary 
points, where a reference to Bell’s Principles might have sufficed. But on 
p. 146, in dealing with the subject of cheques, the following statement is 
made: “When a customer’s signature differs from that with which the 
banker is familiar, the banker is under no obligation to pay the cheque even 
on satisfactory evidence of the authenticity of the signature.” This does 
not seem likely to be true; even if it is, we ought to have the authority 
for it. 

These slight lapses from the path of righteousness detract very little from 
the merits of the book, which may be thoroughly commended, if indeed such 
commendation be not now superfluous, to every bank agent in Scotland. 
By no means its least valuable feature is a collection of forms, “most of 
which possess the merit of having stood the test of practice.” 


W. M. Gtoac. 
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Green’s Encyclopedia of the Law of Scotland. Vols. XI., XII, 
Sabbath to Stamps; Standing Joint-Committee to Turnpike Acts, 
W. Green & Sons, 1899. 

These penultimate volumes contain much valuable matter. Professor 
Richard Brown gives a useful summary of the Law of Sale, which, as 
regards corporeal moveables, becomes an extremely condensed commentary 
on the statute of 1893. It must be confessed that some of the most 
difficult questions arising under that statute are not yet settled by decision. 
Professor Brown submits the view that the decision of the Court of Session 
in Electric Construction Company, 24 R. 312, is practically over-ruled by 
Paton in the House of Lords. It cannot be said that the two cases are 
inconsistent, but there is much force in the observation that “it seems 
opposed to principle that a buyer who by default has lost one of two 
alternative rights, should be placed in a- more favourable position than a 
buyer who has in turn established both rights, but by his conduct waived 
one of them.” Professor Brown justly observes on the strange decision of 
the Second Division in the case of Christie, 25 R. 824, in which A who 
had bought land from B and resold it to C, who was infeft, was held 
entitled to sue B on the implied obligation to warrant title contained in 
the missives of sale. It has been repeatedly decided in the House of Lords 
that, when a disposition has been delivered and accepted, that document 
forms the contract between the parties, or, as Lord Watson said in Orr v. 
Mitchell, 20 R. (H.L.) 27, “it becomes the sole measure of the contracting 
parties’ rights, and supersedes all previous communings and contracts 
however formal.” Now, the remedy under a disposition is a claim for 
damages in case of eviction laid on the warrandice clause. If a buyer 
wishes a disencumbered title, he raises that point before accepting the 
disposition and taking infeftment. In Christie’s case A was not even 
entitled to sue on the warrandice clause, because he had resold and assigned 
that clause to C. Nevertheless, the Court at the instance of A, who had 
no connection with the property, ordained B to disencumber, and thus, as 
Professor Brown mildly puts it, ‘‘the remedy under implied warranty of 
title was extended beyond precedent.” In Mr. Tait’s article on Sea, the 
statement that submarine minerals may be given out by the Crown under a 
barony title to the shore lands interpreted by prescriptive possession, will 
now, of course, fall to be qualified by reference to the luminous opinion of 
Lord Watson, delivered on 31st July, 1899, in the appeal Zhe Lord 
Advocate v. Wemyss. Two points require notice—(1) that without the 
sanction of the Legislature the Crown cannot confer a right to disturb 
the solum ; (2) that, as regards the mineral strata capable of being worked 
without causing disturbance, the whole submarine field ex adverso the 
barony cannot for purposes of prescriptive possession be placed in the same 
position as the foreshore. In the case of minerals which have no covering 
tenement, with which the property in the minerals may be connected on 
the principle of a coelo usque ad centrum, it seems clear from, though not 
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actually decided by, Lord Watson’s opinion that partial working of one 
mineral seam may not be regarded as equivalent to prescriptive possession 


of the whole seam, or of the other seams; and it remains doubtful how far 
seawards the right will extend, even though the minerals be wholly 
capable of continuous working. The distinction must be observed between 
the possession needed to introduce a new tenement within the grant and 
the possession used only to explain and construe the terms of the grant of 
a distinct tenement. Mr. Macmillan’s article on Searches is the result of 
a close study of the subject on which the author lectured at Glasgow. 
Mr. Hallard’s article on the Secretary for Scotland is too meagre. No 
attempt is made to explain the statutory powers of the Scottish office, or to 
illustrate its methods of administration. The important question whether 
the constituting statutes of 1885 and 1887 are limited to the legislation 
then existing, and accordingly whether special clauses are required to 
extend the jurisdiction of the Scottish Office to subsequent statutes, is 
not even alluded to; and the statute excluding the War Department 
from the Scottish jurisdiction is not mentioned. Mr. Cullen and 
Mr. Bartholomew contribute learned articles on Sequestration and Servi- 
tudes respectively. In the latter paper the author does not discuss the 
important question whether the decision of the Second Division in 
Thomson’s Trustees, 25 R. 407, is consistent with general principles of 
law, or with the decision of Hil/, 6 R. 1363. In Mr. Tait’s article on 
Singular Successors one would have expected a reference to the opinions in 
Campbell v. Deans, 17 R. 661, on the question, what is the meaning of 
“singular successor” in certain clauses of a feu-charter, and particularly 
whether heritable creditors are entitled to allocation of feu-duty under that 
description. More space should have been given to Mr. F. M. Anderson’s 
article on Statute. The doctrine of contemporanea expositio of statutes 
was discussed in Clyde Navigation Trustees v. Laird, 9 R. 711 and 10 R. 
(H.L.) 77, where the opinions of Lord Blackburn and Lord Watson seem 
different from that of Lord President Inglis. Again, attention might have 
been called to that section of the Interpretation Act 1889, which now 
introduces into every repealing statute a general saving clause of rights 
created and liabilities incurred under the repealed statute. This general 
clause is often lost sight of in drafting modern saving clauses; and its 
existence was apparently overlooked in the recent decision of the Court on 
the General Police Act 1892, The Police Commissioners of Govan, 24 R. 41. 
The classical dictwm of Inglis L.P. on the construction of Scottish 
Pre-Union Statutes might also have been recorded in this article. Among 
the longer articles are those on Succession, by Mr. James Clark; Superiority, 
by Mr. A. M. Hamilton ; and Trust and Trustee, by Mr. C. R. A. Howden, 
and these all seem carefully written. Mr. Clark does not discuss the 
question whether creditors of the donee can insist on the exercise of a 
power of appointment. Mr. C. D. Murray gives an interesting statement 
of the Law of Support; and Mr, Tait’s “Title to Sue and Defend” 
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is a useful summary. Trade Mark is not sufficiently dealt with. Ip 
Mr. Forbes’ article on Trade Unions a reference might perhaps have been 
made to the Irish case of Leathem v. Craig, where a merchant obtained 
damages for “procuring and enticing his assistants, members of the Journey- 
men Butchers’ and Assistants’ Association, in breach of their contracts and 
to his injury, to do the acts complained of.” There was a difference of 
opinion on the Irish Bench as to whether the case was ruled by Allen y, 
Flood, but the majority seem to have held that there was a conspiracy to 
wreak vengeance and to persuade to breach of contract. It may also be 
pointed out that sec. 381, sub-secs. 33 and 53, of the Burgh Police 
(Scotland) Act 1892, can be effectively appealed to in cases of picketing; 
similar provisions occur in the Bye-laws of the Stafford County Council, 
In his article on Trespass, Sheriff C. N. Johnston states that the proprietor 
of land is not entitled to remove a trespasser, and cites as authority the old 
case of LEglintown, M‘Laurin’s C.C., 505. But, while the fact of 
Lord Eglinton having crossed the march between his own land and 
Mungo Campbell’s was dwelt on in defence, yet the case related to the 
discharge of a gun by Campbell, and in the voluminous note of opinions at the 
advising on the relevancy of the indictment for murder (on which Campbell 
was afterwards convicted), no reference is made to the abstract question of 
the right to remove a trespasser by force. The discussion in the Lglinton 
case, in which, oddly enough, the opinions of the English lawyers on the 
relevancy of the charge were taken and are printed, rather turned on the 
point whether what was stated as to Lord Eglinton’s acts and threats did 
not raise a case of justifiable homicide in self-defence. In Mr. J. H. Millar’s 
excellent article on Triennial Prescription he says that the statute applies 
to shop-keepers’ accounts, and not to accounts current between merchants 
in the ordinary sense of the term; and he adds, with much self-restraint, 
that “the distinction between M‘Kinlay, 13 R. 210 and Batchelor's 
Trustees, 19 R. 903 is certainly a fine one.” It would be more accurate to 
say that the cases are inconsistent, and that the latter decision of the 
Second Division is wrong. The essential idea of account current in this 
connection, as explained by Inglis L.P., in M‘Kinlay, is that you have a 
series of transactions, each party buying and selling from the other, the one 
transaction being set against the other, and an occasional settlement or 
payment to account in cash. It is not necessary that the account should 
contain entries of money lent and charges of commission. If this be so, 
Batchelor’s case is clearly wrong. In Mr. Howden’s extremely clear and 
able summary of the Law of Trust, we think he ought not to have assumed 
that the decision of the House of Lords in Smith (1891) A.C. 297, 
reversing 45 Ch. Div. 38, is necessarily the law of Scotland. That wasa 
case of conveyance of the whole property for behoof of creditors in 
consideration of receiving a discharge, and it was held that there was no 
resulting trust of the surplus. This must surely be a question of circum- 
stances and construction, largely depending on the amount and character 
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of the assets conveyed. On the other hand, while mentioning section 6, 
the relief section of the Trusts Act, 1891, Mr. Howden makes no reference 
to the series of important and interesting cases which have illustrated the 
meaning of the corresponding section in the English Act. 


The Specific Performance of Contracts. By W. D. Rawziys, Q.C. 
London: Sweer & Maxwe.i. Edinburgh: Wititiam GREEN & 
Sons, 1899. 


This is an expansion of Mr. Rawlins’ article in the “ Encyclopedia of 
the Laws of England,” and it has been received by his own profession 
England as a remarkably clear and accurate, though succinct, statement of 
this rather difficult, but very important, chapter of the law. Mr. Rawlins 
says that “specific performance appears to be a plant of distinctively 


_—. 
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English growth,” and this appears to be true, and to explain the position of 
the doctrine in the British Colonies and the United States. The general 
view on the Continent of Europe is stated to be—mnemo potest praecise cogt 
ad factum, which seems equivalent to the old English common law, that 
damages are the only remedy for breach of contract. It has been elsewhere 
pointed out that this does injustice to the provisions of the recent German 
Code, where the alternatives are restitution or specific performance, and 
damages, being the cost of restitution, are only given where performance 
has become impossible. We are more interested to consider the position 
of the Scots law of specific implement in relation to that of England. 
Mr. Rawlins refers to the judgment in Stewart v. Kennedy, 1890, 15 A.C. 
105, for the law of Scotland. In the case of a contract for the sale of a 
specific subject, the law of Scotland gives the party aggrieved the right to 
sue for specific implement, and he cannot be compelled to resort to the 
alternative of an action of damages, unless implement is impossible. It is 
thus clear that, at least as regards contracts of sale of this description, 
specific implement is part of the ordinary jurisdiction of the Scottish 
Courts, and Mr. Rawlins properly admits that, according to civilised ideas 
of jurisprudence, such enforcement of the contract ought to be the normal 
remedy for breach. But this principle of Scots law is not confined to 
contracts of sale, or, as a civilian would say, obligationes in dando, which, 
as explained by the commentators, and in the learned judgment of Sheriff 
Guthrie in the case of Henderson, Sherifi-Court Cases, p. 184, include all 
obligations as to the transfer of right, possession, and enjoyment of property, 
moveable or immoveable. Stair says: “It is in the creditor’s option to 
pursue for performance or for damage and interest” (i. 17, 16), and he 
proceeds to controvert the view of the civilians that there can be no 
pursuit for performance, but only for interest, in obligations guae in meris 
Jaciendi finibus consistunt. He distinctly states that “it seems more 
suitable to equity that it should be in the creditor’s option, even after the 
VOL. XI.—NO. 3. S$ 
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is a useful summary. Trade Mark is not sufficiently dealt with. In 
Mr. Forbes’ article on Trade Unions a reference might perhaps have been 
made to the Irish case of Leathem v. Craig, where a merchant obtained 
damages for “procuring and enticing his assistants, members of the Journey. 
men Butchers’ and Assistants’ Association, in breach of their contracts and 
to his injury, to do the acts complained of.” There was a difference of 
opinion on the Irish Bench as to whether the case was ruled by Allen y, 
Flood, but the majority seem to have held that there was a conspiracy to 
wreak vengeance and to persuade to breach of contract. It may also be 
pointed out that sec. 381, sub-secs. 33 and 53, of the Burgh Police 
(Scotland) Act 1892, can be effectively appealed to in cases of picketing; 
similar provisions occur in the Bye-laws of the Stafford County Council, 
In his article on Trespass, Sheriff C. N. Johnston states that the proprietor 
of land is not entitled to remove a trespasser, and cites as authority the old 
case of Lglintoun, M‘Laurin’s C.C., 505. But, while the fact of 
Lord Eglinton having crossed the march between his own land and 
Mungo Campbell’s was dwelt on in defence, yet the case related to the 
discharge of a gun by Campbell, and in the voluminous note of opinions at the 
advising on the relevancy of the indictment for murder (on which Campbell 
was afterwards convicted), no reference is made to the abstract question of 
the right to remove a trespasser by force. The discussion in the Eglinton 
case, in which, oddly enough, the opinions of the English lawyers on the 
relevancy of the charge were taken and are printed, rather turned on the 
point whether what was stated as to Lord Eglinton’s acts and threats did 
not raise a case of justifiable homicide in self-defence. In Mr. J. H. Millar’s 
excellent article on Triennial Prescription he says that the statute applies 
to shop-keepers’ accounts, and not to accounts current between merchants 
in the ordinary sense of the term; and he adds, with much self-restraint, 
that “the distinction between M‘Kinlay; 13 R. 210 and Batchelor’s 
Trustees, 19 R. 903 is certainly a fine one.” It would be more accurate to 
say that the cases are inconsistent, and that the latter decision of the 
Second Division is wrong. The essential idea of account current in this 
connection, as explained by Inglis L.P., in M‘Kinlay, is that you have a 
series of transactions, each party buying and selling from the other, the one 
transaction being set against the other, and an occasional settlement or 
payment to account in cash. It is not necessary that the account should 
contain entries of money lent and charges of commission. If this be so, 
Batchelor’s case is clearly wrong. In Mr. Howden’s extremely clear and 
able summary of the Law of Trust, we think he ought not to have assumed 
that the decision of the House of Lords in Smith (1891) A.C. 297, 
reversing 45 Ch. Div. 38, is necessarily the law of Scotland. That wasa 
case of conveyance of the whole property for behoof of creditors in 
consideration of receiving a discharge, and it was held that there was no 
resulting trust of the surplus. This must surely be a question of circum- 
stances and construction, largely depending on the amount and character 
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of the assets conveyed. On the other hand, while mentioning section 6, 
the relief section of the Trusts Act, 1891, Mr. Howden makes no reference 
to the series of important and interesting cases which have illustrated the 
meaning of the corresponding section in the English Act. 


The Specific Performance of Contracts. By W. D. Rawziys, Q.C. 
London: Sweet & Maxweut. Edinburgh: Witiiam Green & 
Sons, 1899. 


This is an expansion of Mr. Rawlins’ article in the “ Encyclopedia of 
the Laws of England,” and it has been received by his own profession in 
England as a remarkably clear and accurate, though succinct, statement of 
this rather difficult, but very important, chapter of the law. Mr. Rawlins 
says that “specific performance appears to be a plant of distinctively 
English growth,” and this appears to be true, and to explain the position of 
the doctrine in the British Colonies and the United States. The general 
view on the Continent of Europe is stated to be—mnemo potest praecise cogi 
ad factum, which seems equivalent to the old English common law, that 
damages are the only remedy for breach of contract. It has been elsewhere 
pointed out that this does injustice to the provisions of the recent German 
Code, where the alternatives are restitution or specific performance, and 
damages, being the cost of restitution, are only given where performance 
has become impossible. We are more interested to consider the position 
of the Scots law of specific implement in relation to that of England. 
Mr. Rawlins refers to the judgment in Stewart v. Kennedy, 1890, 15 A.C. 
105, for the law of Scotland. In the case of a contract for the sale of a 
specific subject, the law of Scotland gives the party aggrieved the right to 
sue for specific implement, and he cannot be compelled to resort to the 
alternative of an action of damages, unless implement is impossible. It is 
thus clear that, at least as regards contracts of sale of this description, 
specific implement is part of the ordinary jurisdiction of the Scottish 





Courts, and Mr. Rawlins properly admits that, according to civilised ideas 
of jurisprudence, such enforcement of the contract ought to be the normal 
remedy for breach. But this principle of Scots law is not confined to 
contracts of sale, or, as a civilian would say, obligationes in dando, which, 
as explained by the commentators, and in the learned judgment of Sheriff 
Guthrie in the case of Henderson, Sheriff-Court Cases, p. 184, include all 
obligations as to the transfer of right, possession, and enjoyment of property, 
moveable or immoveable. Stair says: “It is in the creditor’s option to 
pursue for performance or for damage and interest” (i. 17, 16), and he 
proceeds to controvert the view of the civilians that there can be no 
pursuit for performance, but only for interest, in obligations guae in meris 





Jaciendi finibus consistunt. He distinctly states that “it seems more 
suitable to equity that it should be in the creditor’s option, even after the 
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delay, either to suit for performance or interest, as he pleaseth, if both 
be prestable.” The last qualification refers to the doctrine, recognised by 
every system of law, loco facti imprestabilis subit damnum et interesse, 
The Court does not send a man to prison for refusing or failing to do 
what has become impossible, even though it has become impossible through 
his own fault. As regards obligations ad factum praestandum, the Scots 
law has constantly recognised another great limitation. ‘Such contracts,” 
says Professor Bell, “may be specifically enforced, where the act can be 
performed by another, and the action may be laid alternatively for 
performance or damage. Where the obligor is himself to perform the act 
and refuses, . . . damages are substituted for specific performance.” As 
Lord Kincairney says, in the recent case of Skerret, 23 R. 486, “there are 
many contracts of which performance will not be enforced. Possibly the 
most obvious and familiar example is a promise of marriage, which, of 
course, is not enforceable, and there are the whole classes of contracts of 
hiring and service referred to by Lord Deas” (Macmillan v. Free Church, 
23 D. 1345). Lord Kincairney then points out that the true reason for 
this rule is not that given by Lord Deas, but that stated by Sir Edward Fry 
in his treatise on Specific Implement, under the heading, “where the 
enforced performance of the contract would be worse than its non-perform- 
ance.” The reason is that, where contracts are personal and confidential, 
they cannot be enforced with any hope of ultimate and real success, and it 
is not for the interests of society that persons who do not desire to maintain 
personal relations should be compelled to do so, This reference by a 
Scottish to an English judge suggests that, while the two systems of 
jurisprudence approach the question from opposite points of view, in 
England specific performance being theoretically the exception, while in 
Scotland it is theoretically the normal remedy for breach, yet con- 
siderations of social expediency and good feeling have produced a state of 
law actually similar in the two countries. In the first place, “specific 
performance proper in England presupposes an executory as distinct from 
an executed agreement, something remaining to be done, such as the 
execution of a deed or conveyance, in order to put the parties in the 
position relative to each other in which, by the preliminary agreement, 
they were intended to be placed.” These questions arise generally as to 
land, and here there seems to be little difference in the laws of the two 
countries. The agreement to execute a conveyance or lease is always 
enforced in Scotland, although, the legal theory being as above stated, we 
do not require Lord Hardwicke’s principle that ‘‘those things are of a 
permanent nature, and if a person agrees to purchase them, it is on a 
particular liking to the land, and is quite a different thing from matters in 
the way of trade.” It must be admitted that in the case of sales of 
Government stock or ordinary merchandise, the English rule is to give 
damages only, for that is sufficient ; but this is the practice in Scotland, 
for what interest has the disappointed creditor to take anything else but 
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money? Where the moveable sold has a pretium affectionis, there the 
English law, like the Scots, ordains specific performance. But the doctrine 
of specific performance includes a great many cases besides that of 
executory agreements. It means the enforcement of lawful contracts by 
interdict against the proposed breach or against acts inconsistent with 
performance. Here English and Scots law again are much the same. 
Examples in Scotland are Curtis, 10 Sh. 72, and Macpherson, 4 M. 571. 
One of the leading exceptions stated by Mr. Rawlins is that of contracts 
involving a continuous series of acts, such as contracts for the building of 
houses. The reason given is that the Court could not superintend or 
effectually enforce its judgment. This is very much Lord Kinnear’s view 
in the pet lamb case, Winans v. Mackenzie, 10 R. 941, where he says with 
reference to the proposed eviction of the cottars, “the Court will not give 
decree ad factum praestandum, unless it be clear that the thing ordered to 
be done can be done effectually either by the defender, or, failing him, 
by someone else at the sight of the Court.” This also was the ground on 
which the Sheriff in Glasgow refused in Henderson’s case to order ship- 
builders to proceed with the building of a ship. Lord Kinnear further 
says in Winans that a decree for performance in that case could only have 
been carried out by a breach of a prior agreement between the defender and 
the cottars. This also in a case of contract or trust is recognised as 
exceptional in England. In other cases, as where the expense of perform- 
ance is enormous (Moore v. Paterson, 9 R. 337), or for some other reason 
the enforcement of the contract would be highly unreasonable, Stewart v. 
Kennedy, ut supra, the Scots law seems not much opposed to that of 
England. 
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Wotes on Decided Cases. 





Vesting—Repugnancy.— Russell v. Bell’s Trustees, 5th March, 1897, 
24 R. 666; Mackay’s Trustees v. Mackay’s Trustees, 8th June, 1897, 24 R. 
904; Stewart’s Trustees v. Stewart, 14th December, 1897, 25 R. 302; 
Ballantyne’s Trustees v. Kidd, 18th February, 1898, 25 R. 621.—The 
series of recent cases in which the decision in Jfiller’s Trustees v. Miller, 
19th December, 1890, 18 R. 301, has been either explicitly or implicitly 
followed, indicates that in the fluid solution of Scotch vesting law another 
more or less well-defined rule is crystallising. A complete code of interpre- 
tation is of course impossible of attainment for the reason that testamentary 
intentions, and consequently their expression, are necessarily susceptible of 
infinite variation ; but at the same time it is of the utmost importance that 
the judicial interpretation of any one order of expressions should be uniform, 
so that the framers of testamentary deeds in making use of such expressions 
may be quite confident as to their precise effect. The cases at the head of 
this note contribute with some degree of uniformity to the settlement of one 
class of questions arising in the construction of settlements. 

The rule laid down in, or evolved out of, Miller's Trustees, may be 
broadly stated as follows: where a testator gives initial directions to his 
trustees such as, taken by themselves, confer an absolutely vested fee upon a 
beneficiary, he cannot by any subsequent qualifying clause in the settlement 
in any way restrict his beneficiary in the enjoyment of that fee, unless 
such restriction is necessary in order to serve some ulterior trust purpose. 
In the particular case of Miller’s Trustees the fee of a beneficial interest 
under a settlement was held to have vested in the beneficiary on his 
marriage, and the restriction which the testator had endeavoured to impose 
on the beneficiary’s enjoyment of the fee took the form of a direction to his 
trustees to hold and manage the fee until the beneficiary should attain the 
age of twenty-five. Of this restriction five judges out of seven were in 
favour of relieving the beneficiary, on his marrying before his twenty-fifth 
year, and this accordingly became the judgment of the Court. The 
President remarked that the Court will always, if possible, relieve a 
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beneficiary in whom the fee of an estate has vested from “any trust 
management which is cumbrous, unnecessary, or expensive.” In Lord 
M‘Laren’s view it was ‘‘a logical impossibility that a person should have 
an estate in fee and that some other person should at the same time 
have the power of withholding it.” The theory seems to be that as it is 
the most characteristic element in the legal conception of property that the 
owner should have complete and untrammelled power of using and dispos- 
ing of his property, it is a contradiction in terms for a testator to confer the 
property of land or money on a beneficiary and then to proceed to restrict 
him in the use and disposal of it. It is tantamount to saying first that the 
beneficiary is to have an uncontrolled right and then that his right is to be 
controlled. 

It is on account of what is technically described as their repugnancy, 
that restrictive conditions which a testator has attempted to impose upon 
the enjoyment of the fee of a legacy are disregarded by the Court. Accord- 
ing to the decisions any clause limiting or qualifying an absolute gift of a 
fee is repugnant to the gift, and therefore ineffectual. To this view Lord 
Young has always taken exception. Where the latter half of a clause by its 
terms gives a different meaning and import to the whole clause from what 
the clause would have had without it, such latter half of the clause 
is not properly, according to Lord Young, described as repugnant 
to the former half (Stewart’s T'rustees, at p. 308). It can only be 
properly so described where it contradicts or cancels, and not merely where it 
qualifies the former half. He does not regard the mere restriction of a right 
to the effect of requiring trustees to continue to hold capital which has 
vested in a beneficiary and only pay over the interest to him, as a condition 
repugnant to the gift of the capital; where such administrative directions, 
dictated by policy or prudence, clearly embody the intentions of the testator 
and are in themselves legal, they should receive effect (Stewart’s T'rustees, 
at p. 309). If such a restriction be inconsistent with the definition of a 
vested right, Lord Young would rather go the length of postponing vesting 
in such cases (Ballantyne’s Trustees, at p. 630). But the law as he points 
out, is already familiar with cases where there is complete vesting in right 
though the coming into possession may be indefinitely postponed (Miller's 
Trustees, at p. 308). On the other hand “the familiar and typical 
illustration” of the doctrine of repugnancy “is where a man gives to 
another in property money or anything else, but on the condition that he 
shall not pay his debts with it” (Miller’s Trustees, at p. 310). Again, in 
Stewart’s Trustees (at p. 309), a “fair illustration of the meaning of the 
term repugnancy” is “when one is made the absolute owner of property 
with a prohibition against a use of it which an absolute owner may lawfully 
make of his property.” However reasonable this view may be—and it is 
eminently reasonable—it is nevertheless not the present law of Scotland 
and the undoubtedly more artificial rule of construction, laid down in 
Miller’s Trustees, prevails. 
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From a consideration of the four prefixed cases, it appears that the 
application of this rule will be excluded only :— 

1. Where the primary gift of the fee is not absolute or unqualified. 

2. Where the fee has not vested. 

3. Where there are ulterior trust purposes which will be defeated unless 
effect is given to the restriction. 

1. On the first point, Lord M‘Laren observes in Mackay’s Trustees (at 
p. 907). “Of course there may be cases where the primary gift is so 
qualified in expression as to show that no higher right is meant to be 
given than is more fully explained in the sequel.” By what precise form 
of words the primary gift may be thus effectually qualified, it is a little 
difficult to see. In Chambers’ Trustees v. Smiths, 1878, 5 R., H.L. 151, 
the direction to the trustees to convey to the beneficiaries was given 
“with and under the exceptions and modifications to be afterwards stated,” 
and although the beneficial interests were declared to vest at the testator’s 
death, effect was given to a subsequent modification of the gift which con- 
ferred a discretionary power on the trustees to withhold the capital and 
pay over the income only. On the other hand, in Stewart’s Trustees the 
direction was given ‘subject to the declaration after mentioned,” and effect 
was not given to a subsequent declaration that the trustees were to hold 
the shares of residue for fifty years. In Mackay’s Trustees, the primary 
gift, which was to take effect on the arrival of an event certain, was not 
qualified at all, but the clause proceeded, with the words “it being pro- 
vided,” to introduce the qualification that the trustees should hold the 
shares of daughters while unmarried for their liferent use allenarly and on 
their marriage should settle their shares as directed. The Court gave effect 
to this provision to the extent of finding that the fee vested in the 
daughters, subject to the direction to the trustees to settle their shares in 
the event of their marriage. The direction to settle the shares of daughters 
in the event of marriage here evidently constituted a sufficient ulterior 
trust purpose to justify the retention of the daughter’s shares by the 
trustees (p. Lord M‘Laren, at p. 907). In Ballantyne’s Trustees, there 
was the familiar direction to the trustees to hold the estate until the 
testator’s youngest child should attain majority and then to pay over the 
shares to the respective beneficiaries, but this restriction was held void 
from repugnancy, the shares having vested a morte testatoris and each 
child being entitled on attaining majority to demand delivery of his share. 

2. The second proposition is practically a corollary of the first, for if the 
primary gift be conditional, there can be no vesting till the condition is 
purified. In Russell, Lord Moncreiff discusses the apparent conflict in 
principle between Chambers’ Trustees and Miller's Trustees, and ‘“ without 
attempting to reconcile all the decisions,” gives it as his view that the 
criterion is “ whether right to the fee of a provision has or has not fully 
vested in a beneficiary.” ‘If upon a sound construction of a settlement an 
absolute right has not vested and the funds still remain in the hands of 
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the trustees,” restrictions modifying previous words of gift are effectual. 
In Russell the primary gift was absolute, but the period of payment was 
fixed at twelve months after the testator’s death, and there was a clause of 
survivorship applicable to the event of any beneficiary predeceasing the 
period of payment. A codicil gave the trustees a discretionary power of 
withholding the share of one son and paying him the interest only, with 
power also to pay over to him the capital at any time if they thought right, 
and this restriction was given effect to, it being held that no part of the 
capital of this son’s share vested in him till payment. The survivorship 
clause was here obviously an important element in the decision of the 
case, 

3. The only reason which would justify the retention by trustees from a 
beneficiary of a fully vested unconditional fee is that such retention was 
necessary in order to serve some ulterior trust purpose. The familiar case 
is where the fee is burdened with a liferent in favour of another party ; 
the existence of the liferent does not postpone vesting of the fee, but re- 
quires the trustees to retain the fee till the liferent is terminated. Simi- 
larly effect will be given to restrictive clauses which are not conceived 
merely in the original beneficiary’s own interest but introduce third parties 
by way of destination over. If the limitation is to receive effect, the 
reversion of the fee must be given to some one other than the beneficiary 
whose right it is attempted to restrict, “because, unless it is given to 
another person there is nothing inconsistent with the original gift” (G@reen- 
lees’ Trustees v. Greenlees, 1894, 22 R. 136, Lord M‘Laren, at p. 139). 
This is, after all, only an illustration of Lord Moncreiff’s rule, for a destina- 
tion over itself of course postpones vesting. 

The fact that effect is given to an injunction to trustees to hold a vested 
fee for a beneficiary until the attainment of majority is only an apparent 
exception, for in such a case the trustees are only possessors as guardians of 
the estate of a beneficiary who is not in the position to manage the property 
for himself ” (see Miller’s Trustees, p. Lord M‘Laren, at p. 311). 

The rule of interpretation which these cases illustrate is largely an 
artificial and arbitrary one. Clauses which, on the theory of the judgment in 
Miller's Trustees, are regarded as mutually repugnant, are not by any means 
necessarily irreconcilable, and by reading them together effect might quite 





well be given, as Lord Young has more than once pointed out, to what is 
obviously the testator’s intention. The difficulty of reconciling two such 
clauses seems to have been easily surmounted in Mackay’s Trustees. A 
testator’s settlement should be read as a whole, and a canon of construction 
is surely not satisfactory which singles out and emphasises one clause and 
then discards as ineffectual modifying clauses which are just as much part 
and portion of the testator’s testamentary scheme. It is highly desirable 
that a test case on this question of repugnancy should be taken to the House 
of Lords and a finally authoritative judgment obtained. The decision of the 
House of Lords in Chambers’ Trustees ought to give an appellant some en- 
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couragement, though it must at the same time be admitted that the doctrine 
of Miller's Trustees has the support of a considerable body of English law. 


H. P. Macminuan. 


Personal Liability of Trustee for Speculative Investment.— 
Alexander vy. Johnstone, 3rd March, 1899, 36 S.L.R. p. 453. There is 
no question that this decision is the legitimate conclusion from previous 
authorities. Its practical result is, nevertheless, so contrary to the plain 
justice of the relation between trustee and beneficiary as to reflect doubt on 
the steps by which the law has reached this point. A Dumfriesshire 
farmer, along with another, was trustee under a will, which, it was not dis- 
puted, conferred power of investment in such securities as those of the 
Greenock Harbour Trust. The farmer’s co-trustee, on a security from the 
Greenock Harbour Trust being proposed for the investment of the trust- 
funds, undertook to enquire into the security, and having done so, reported 
it sound; the law agent stated his opinion to the same effect; and the 
farmer accordingly concurred in lending £2000 of the trust-funds on the 
usual assignment in security of the Greenock Harbour Rates. This was in 
1880 ; the Harbour Trust has since become insolvent, and the farmer (along 
with the representatives of his co-trustee) has now been held personally 
liable to make good to the trust-estate the loss which has accrued on this 
£2000 investment. It is to be observed that the particular investment was 
intra vires, and that the trustee acted in the best of faith, and in the 
honest belief that the investment was sound. The decision against him was 
reached by the Court reading the Harbour Acts and Accounts after the 
event, and concluding therefrom that, even in 1880, there were too many 
prior bonds, that the growth of revenue was precarious, as being dependent 
mainly on the sugar trade, and that he should have seen all this and 
declined the investment as unsafe. One learned judge is struck with the 
obvious reflection that, even if the farmer-trustee in this case had in 1880 
got access to the Harbour Statutes and Accounts, he would probably not 
have understood them at all, at least not as raising doubts of the security 
offered. But the same learned judge gets over this difficulty by suggesting 
that the farmer-trustee might have called in skilled assistance, and adds, 
“ He was not, I apprehend, entitled to proceed upon mere repute, or upon 
mere general enquiries made by his co-trustee.” In the Inner House, on 
the same subject, the Court concurred in the remark that it was of no 
importance what enquiries had been made by the co-trustee, which satisfied 
the trustees as to the investment. This doctrine is laid down, “If 
this be in fact an improper investment, I do not see that it makes any 
difference whether the trustees neglected to obtain the necessary information 
to enable them to judge of its true character and so made the investment, or 
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whether, having such information before them, they nevertheless made it.” | 
It is nothing that the Greenock Harbour Trust was in 1880 reputed to be 
solvent, and its securities treated as good in the open market. The trustees 
must go behind the market repute and make enquiries for themselves. It 
is of no importance whether they have made such enquiries, and whether 
thereupon they have honestly judged, according to the best of their ability- 
the security to be good. They are to be tried by the state of matters in 
1880, though then unknown to them, or by the standard of what a jury of 
skilled business men, acquainted with all the accounts and statutes, and 
with the prospects of trade in Greenock, might, after critical examination, 
have thought of the Harbour Trust securities in 1880. 

It may be thought that the practical result of this decision is to place 
on private trustees a burden too heavy to be borne. The Scots trustee, 
regarded as gratuitous depository of the trust-estate and mandatory for its 
administration (Cunningham, 6 R. 1333), never promised more than reason- 
able care and honesty. The person, generally a friend, who asks him to 
manage his estate, is not entitled to any more, and if he takes a farmer as 
his trustee, he cannot expect more than the average farmer’s care. It may 
be true that the late Lord President, following many previous authorities, 
was wrong in requiring from a trustee such diligence only as the trustee 
showed in his own affairs (Rae v. Meek, 15 R. at p. 1046); a theory of 
trust administration which one learned judge described as the d d fool 
theory. It may be true in law, as it is doubtful in morals, that anyone 
who accepts office as trustee promises to rise to and to keep at the average 
intelligence and care, even though he may, to the knowledge of the 
truster who chose him, treat his own affairs with considerable indifference 
and inattention. But there is aot much room here for dispute between 
the standard of a careless but honest individual and the case of that 
paragon of civil virtue, the bonus paterfamilias. Here it must appear 
to any practical person that the standard of care exacted by the Courts 
is much beyond what any ordinary man would dream of. No ordinary 
person would think it his duty, before investing in the open market, 
to make such private enquiries as the Court here required. Moreover, 
had the farmer made such enquiries, and honestly come to the conclusion 
that the security offered was sound, the Court held him not protected 
by his own honest opinion, as in Derry v. Peek, 14 App. Ca. 337, but 
liable because a jury of experts might not have agreed with him. Still 
further, the Court, in culminating the hardships of trustees in this last 
decision, are not giving, in the eyes of laymen, fair regard to the expressed 
intent of the truster. Lawyers may dispute whether trust is to he 
treated as a quasi public office, or, as the late Lord President regarded it, a 
combination of the two contracts of mandate and deposit. It is well known 
that by a series of cases in England and Scotland the immunity clauses, 
provided by statute (Trust Act, 1861) against omissions, and in most 
private deeds against error or neglect in the management of the trustees, 
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have been rendered of next to no effect (aes v. Meek, 16 R. [H. of L.] 31), 
The Courts have said that there can be no immunity against fraud, which 
is true, and that what they choose to call gross negligence or positive breach 
of duty, however honest in intent and action, are to be treated as if frauds, 
which is doubtful In this way any investment, bona fide made at the 
time, which turns out to be bad, may be afterwards construed to be gross 
negligence, and the trustee is personally liable to replace the lost trust- 
funds. This course was followed in Alexander v. Johnstone. Thie 
Dumfriesshire farmer had the assurance of the truster by the ordinary 
clause of immunity, that always assuming honesty of intent (which nobody 
denied) he should not be liable for error or neglect in any of his doings as 
trustee. He is deprived of his immunity by being told that his innocent 
error must be treated as if it were fraud, and he is also deprived of the 
defence, competent in an action for fraud, that he acted in fact with perfect 
honesty according to his own belief and understanding. It may be summum 
jus that the trustees’ immunity clause should by judicial construction have 
been whittled away to nothing, but that result seems to be nothing short of 
a breach of faith in a question with the truster. Why a man, in contemplation 
of death, should not be entitled to ask a friend to look after his estate and 
family, on condition that so long as he acts honestly and honourably, he shall 
incur no liability for error or neglect, is not evident to the lay mind. Why, 
when that is the bargain expressly made in most trust-settlements as the 
condition on which the trust is undertaken at all, the bargain should be 
denied effect according to its natural sense and meaning is by no means 
clear. One thing this case makes plain, and that is that either legislation 
must interfere to render the ordinary immunity clause given to trustees of 
full effect, or that intending trusters and trustees must introduce a new and 
more carefully detailed clause, which cannot be construed away, in order to 
give trustees fair protection. Another consideration is that wide powers 
of investment in other than ordinary trust securities are but traps to the 
unwary trustee. He must, according to this case, make private inquiries 
before he takes a permitted mercantile investment of good repute, and he 
must watch over this investment after it is made with the care and 
vigilance of a man managing a private business (7’homson’s Trustees, 18 
R. 24). As the decisions now stand, the position of gratuitous trustee ina 
family settlement is so hampered with difficulties and liabilities, that ihe 
wonder is how anyone can be found to accept it. 
R. Vary CampBeELt. 


[While great weight is to be given to the views above expressed, 
especially as they relate to the common-sense interpretation of the immunity 
clause, it may be suggested that full justice is not done to the principles 
on which the Court have acted in these cases, In Ritchie’s case, 15 R. 
1086, there was a power to invest “in such other way or on such other 
securities, as my trustees shall think proper.” That clearly does not 





DECIDED CASES. 267 


entitle the trustees to invest on securities which the law holds to be 
improper for trustees. It would be a forced construction of such a power 
to say that it dispensed with all the concrete tests of prudence which the 
law has required from trustees. Even as to the class of expressly per- 
mitted investments, Lord Watson said in Learoyd’s case, 12 A.C. 733 
(which may be accepted as Scots law, since it was adopted by Lord Shand 
in Maclean, 15 R. 985): “ Business men of ordinary prudence may, and 
frequently do, select investments which are more or less of a speculative 
character, but it is the duty of a trustee to confine himself to the class of 
investments which are permitted by the trust, and likewise to avoid all 
investments of that class which are attended with hazard.” The outstand- 
ing feature of the investment in Alexander & Johnstone was that the 
money was to be applied in the completion of the James Watt Dock, and 
that the security depended on the completion, opening, and prosperous 
working of an unfinished dock. These are considerations to which the 
intellect of Boeotia or Dumfriesshire is perfectly alive. The case, therefore, 
closely resembles those relating to investment in unfinished buildings, 
Guild, 14 R. 944; Aaes v. Meek, 16 R. (H.L.) 31; and Crabbe, 18 R. 
1065. In the first of these cases, Inglis L.P., said: “To give an advanc 
on a building in course of erection is to lend upon no security at all, 
because the subject on which the advance is made is not in existence. The 
investment is purely speculative.” Of course such loans are of everyday 
occurrence, and are quite proper for individual lenders, This was said in 
the case of a judicial factor, and probably goes beyond the case of a trustee. 
In Rues v. Meek, Lord Herschell said: ‘‘If the buildings in course of 
erection had been of the same character as those which previously existed 
on the same site, and those had been constantly let, I do not think that the 
mere fact that the buildings were unfinished would be material if due 


security were taken for their completion.” But Lord Herschell goes on to 
point out that the erection of the warehouses in question was a mere 
adventure, and the value of the buildings would depend on the success of 
a business speculation. In such a case the lending of trust-money with 


only a borrower’s valuation was described as amounting, not merely to 
culpa lata, but to a positive breach of trust. The case of Crabbe is very 
similar, and in it Lord M‘Laren points out that the prudent man of 
business may be a builder, or a dealer in subjects more or less speculative, 
but that, in order to apply the usual test to the conduct of a trustee, “we 
must suppose a prudent man desirous of placing a sum of money in a state of 
safe investment, such as will produce only the ordinary interest of a loan on 
heritable security.” . . . ‘A trustee may have omitted to take advice, and 
may have acted without much consideration, still if he can satisfy the 
Court that the investment was such as a trustee would have been advised 
by competent judges to accept, or that it was such as a trustee might law- 
fully and prudently accept, he would not be responsible.” So stated, the 
rule does not seem to be of intolerable severity; and these doctrines, 
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delivered in cases of unfinished tenements in streets, apply with force to 
the case of an uncompleted dock, costing nearly a million sterling. Of 
course, if Mr. Alexander thought his co-trustee had done everything 
needful, his case is a hard one, but the surrender of opinion and judgment 
is not a leading characteristic of the Dumfriesshire mind.—Ep. Jur. Rev.] 





Note.—Owing toa variety of causes, much of the matter for this Number has 
been delayed. The October Number, therefore, will be of extra size, 
—Ep. Jur. Rev. 
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LORD WATSON. 


Ko nearly twenty years Lord Watson was a prominent 

and assiduous member of the two highest Courts in the 
realm which divide between them the appellate business of 
the Empire. He was Lord Advocate when he received his 
appointment, and he was appointed as the representative and 
exponent of Scottish law. If he had chosen to devote himself 
specially to the work with which he was most familiar, and 
had been content in the House of Lords to take a subordinate 
part in dealing with intricate and difficult questions peculiar 
to English law, no one, I suppose, could have com- 
plained ; even so he would, no doubt, have built up for him- 
self a considerable reputation, and done good service to the 
State. But very soon after his appointment it became 
evident that he was not at all disposed to put aside any part 
of the burden which his office seemed to impose. There 
were great lawyers in the House of Lords in those days. 
There was Lord Selborne, there was Lord Blackburn, and 
above all Lord Cairns. In complete knowledge and mastery 
of English law no one was within measurable distance of 
those three. And the English bar which is, I think, as 
critical and conservative as it is really generous, watched 
with curiosity, not perhaps unmixed with some feeling of 
amusement, the advent of a Scottish barrister who seemed 
prepared quietly and without ostentation to fall in line and 
to stand shoulder to shoulder with them. It was not long 
before the attitude of the bar, reserved, perhaps, at first, 
changed to admiration and respect. And the time came 
when Lord Watson’s opinion on any question of English law 
VOL, XIL—NO, 4. U 
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was treated with as much deference and carried with it as 
much weight, as if he had practised all his life in Westminster 
Hall, or the precincts of Lincoln’s Inn. To gain such a 
position is in itself a remarkable achievement. But to those 
who knew Lord Watson intimately, the wonder was not that 
he showed himself fit to cope with any and every question 
of law, domestic or foreign ; it was rather this—that a pro- 
fession, which some think jealous and exclusive above all 
other professions, should almost at once, and without cavil 
or hesitation, have recognised and welcomed the authority of 
a stranger to its ranks. 

It will naturally be asked what was there in Lord Watson 
which enabled him to gain the position that by common 
consent is his. Everybody speaks of him as one of the 
greatest lawyers of this century. That is the general verdict 
in all the obituary notices I have seen. If one may forma 
conclusion from the deference which has long been paid to 
his opinions by English judges, by the highest Courts of 
our own Colonies, and even by the Supreme Court of the 
United States, that position is well assured. But what 
was the secret of his success? There are some gifts which 
go to make up the character of a great judge, and those 
perhaps the most attractive and striking of all, in which 
Lord Watson has been surpassed by men of our own 
time. He had not the swift intellect of Sir George Jessel, 
or the subtle mind of Lord Selborne, or the precision of 
thought and language which distinguished Lord Westbury, 
or the fertility of resource which Lord Herschell often . 
displayed, or that singular faculty of lucid exposition 
which in the hands of Lord Cairns made argument super- 
fluous. Nor had he that abnormal love for law which 
impelled a very distinguished judge, when past middle life, 
to master a new language in order that he might spend 
a long vacation in Seville studying the writings of 
Spanish jurists. Indeed, for that matter, when in the vigour 
of his health and strength Lord Watson would far rather 
have been on the hill-side, or by some salmon river in his 
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native country, than pondering on law. And no one I am 
sure would think the worse of him for that. The motive of 
his industry was a conscientious sense of duty rather than 
sheer love of work. In all the other qualities to which I have 
alluded he was not far behind the foremost. His mind was 
singularly acute and logical, and his language, though homely, 
was clear and sometimes not without a touch of humour. 
He would spare no pains to get to the bottom of the question 
before him. He never wrote a judgment without the great- 
est consideration, or without consulting every source of 
information open to him. All his opinions are, therefore, 
worth studying, and some there are on great questions of 
general importance which have been the end of all contro- 
versy. He was quick at seizing the real point of a case and 
stripping off irrelevant matter and discarding all side-issues. 
Unassuming as he was, he had plenty of self-reliance. In 
breadth of view and grasp of legal principles I think he had 
no superior. But if I were asked what struck me most in 
Lord Watson’s judicial character, I should say that it was the 
absolutely impartial temper of his mind. All judges mean 
to be fair. All judges in this country I hope and think, are 
fair. But most men have a bias, or, if that is too strong a 
word, a tendency or inclination in some direction or other. 
It may come from education, it may be due to their surround- 
ings, or possibly it may have resulted from their having been 
engaged in early life in some absorbing question, and the 
effect of the strain may have been abiding. And so it 
happens that it is not given to all men to be perfectly fair— 
at least without an effort. But there was nothing of the sort 
in Lord Watson’s composition. He seemed to me to be 
the fairest-minded man I ever knew. And it was, I think, 
very much owing to this quality that he gained so quickly, 
and held so firmly, the confidence and affection of his 
colleagues and the goodwill, and, | may add, the affection 


of the English bar. 
MACNAGHTEN. 
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i the days of Lord Eldon downwards, great English 

lawyers have turned, after middle age, to the appellate 
administration of the law of Scotland, and, in spite of their 
knowledge of its specialties having been gathered unsystem- 
atically, they have administered it, as a rule, with credit 
to themselves and advantage to the country. The unique 
achievement of Lord Watson is that, being a Scottish 
lawyer, promoted at the age of fifty-two to a seat in the 
two highest Courts of the realm, with no previous knowledge 
of the law of England except that which every Scottish 
advocate acquires in the practice of his own profession, and 
no knowledge at all of the peculiarities of Indian and Colonial 
law, he yet, in a marvellously short time, acquired a complete 
mastery of all the various systems which he was called upon 
to administer. The explanation of both forms of success is, 
of course, to be found, first in the eminence of the men 
who achieved them, and next in the fact that the judicial 
habit of mind may be effectively trained by the study of any 
system of law which is founded on principle. But Lord 
Watson was the first man to show that, as a juridical school, 
Scottish jurisprudence ranks with the best. 

Typical and ardent Scot as he was, I imagine that to 
make this manifest was in itself a motive which stimulated 
his high sense of duty. The task must have involved not a 
little labour, but he was above all things thorough, and the 
last thing of which anybody would have accused him was 
superficiality. What he knew he knew firmly; what he 
did he did with a will. I hope I am not claiming too much 
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for my own countrymen if I suggest that some of the 
qualities which notoriously make Scotsmen good colonists— 
especially their readiness and capacity to adapt themselves 
to new ideas and surroundings—helped Watson as an 
interpreter of unfamiliar laws and customs. 

But his notable success in this, the most difficult part of 
his work as a judge, has been attested by the unanimous 
voice of the legal profession—ay, and of more than the legal 
profession—south of the Tweed and beyond the seas. What 
I am asked to do is rather to indicate what manner of man 
he was before he Jeft Edinburgh, and what kind of influence 
he exerted on the Jaw of Scotland. 

Proud as Scotsmen are of him now, I fear it must be 
admitted that they were a long time of finding him out. 
He was quite ten years at the Bar before he had any 
practice to speak of. He came from a country mause, with 
no “attorney connection,” and with no special reputation of 
an academic kind. His professional brethren believed in 
him from the first; but it is a peculiarity of the Scots 
Bar that even a senior can do very little to push a junior 
of whom he thinks well; the solicitors, rightly or wrongly, 
prefer to judge for themselves. But a quite exceptional 
event came to Watson’s aid. About the year 1861 one 
of his most intimate friends contracted an illness so severe 
(though happily he recovered from it), that he was obliged 
to give up practice for a time, and he suggested that his 
briefs should be sent to Watson. I understand that this 
story has been doubted in some of the notices, but it is, 
nevertheless, true. That was the sort of opportunity which, 
when it comes to a capable man, is the making of him. 
Nobody could meet Watson in a case without discovering how 
strong a man he was; and from that time his success was 
assured. It has been stated, in an otherwise accurate account 
of him, that he never had a large practice till he was a law 
officer in 1874. That is a mistake. During the six years 
between 1874 and 1880 his rise was no doubt amazingly 
rapid. Honours were heaped upon him like leaves in 
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Vallombrosa—Solicitor-General in 1874, Dean of Faculty 
in 1875, Lord Advocate and University member in 1876, 
Privy Councillor in 1878, Lord of Appeal in 1880. : 
But his practice was a large and leading one long before 
1874, and latterly it yielded in size and importance only 
to that of his contemporary and friend, Lord Rutherfurd 
Clark. 

How he spent his ten years of waiting I cannot say, for 
he was in good junior practice before I knew him. I have 
never heard that he passed through any of those spasms 
of despair which vex the souls of some ultimately successful 
counsel. He wrote no law book, but he reported a little, 
and he must have been in a variety of ways “ makin’ himsel’ 
a the time,” to quote Shortreed’s expressive phrase about 
the great writer whose works were Watson’s favourite study. 
The interests which he had outside his profession were 
mostly those of a sportsman. His early training had 
made him a lover of the fields and woods, and he used to 
say of himself that perhaps he ought to have been a game- 
keeper. An excellent, if somewhat masterful, keeper the 
great judge would have made, for not only was he a very 
good and remarkably quick shot, but he threw a fine fly, 
and he knew far more about the habits of game and fish 
than the majority of those who go in pursuit of them. He 
was also to be seen on the golf-course in days before golf 
had become a cosmopolitan pastime, and on the curling- 
pond he had few equals. These were healthy tastes, which, 
joined to a sociable habit of mind, did much, I daresay, to 
prevent brooding over brieflessness. 

His style of speaking at the Bar was of the kind which 
has more effect on judges than on juries. His argument 
progressed in a stately kind of march, and his powerful 
voice made it difficult for the Bench to practise on him the 
Socratic method which he afterwards applied so unsparingly 
to the Bar. Ido not think he was often in cases requiring 
those appeals to imagination and feeling for which he was 
constitutionally unsuited. The speeches of a public prosecu- 
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tor are rightly pitched in a sober key, and the principal 
performance which he was called upon to make in that line,— 
his address to the jury, as Lord Advocate, in the trial of the 
Glasgow Bank Dvrectors—was a clear and able, but strictly 
business-like dissection of complicated banking transactions. 
Next to that in importance, among the criminal cases which 
he conducted, was the trial of Chantrelle, a French teacher, 
for murdering his wife. The case had been prepared with 
characteristic thoroughness by the late Professor Muirhead, 
who was then Home Depute, and Watson succeeded in 
weaving round the accused the web of circumstantial evidence 
with irresistible force. But it was in debating a point of 
law that he chiefly excelled, and then he was what 
judges recognise as an eminently “helpful” counsel. — If 
you are on the wrong side of a case, and know it, you 
must either talk bad law which is to the point, or else good 
law which is not strictly so. Of these two courses I think 
Watson preferred the latter. But, perhaps, the majority 
of cases contain a mixture of good and bad points, and 
no man had in fuller measure that note of a skilful senior— 
the faculty of discarding the bad points and driving home 
the good. 

During the four years which he spent in the House of 
Commons he took little part in general politics, either within 
its walls or on the platform. But with the invaluable aid 
of the late Mr. Badenach Nicolson, he successfully conducted 
Scottish affairs; and the experience thus gained enabled 
him, after he went to the House of Lords, to render im- 
portant public service by helping to mould the legislation 
of Scotland. | 

Down to 1880 he had thus done whatever came to his 
hand always with credit, and often with distinction. But 
the powers of his mind were still to be exhibited at their 
highest ; and it is on his nineteen years’ work as a judge 
that his fame will chiefly rest. The same qualities of 
strength, sincerity, straight - forwardness, thoroughness, 
which ran through his whole nature, and made him the 
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most genuine of characters and the most steadfast of friends, 
came to his aid in that high vocation. Add to this, that 
he had a real love of his profession. I think one may 
apply to him words which Thackeray uses of a great painter 
who was growing old: ‘This master,” he says, “is still the 
most humble and diligent of scholars. Of Art, his mistress, 
he is always an eager, reverent pupil.” Substitute Law for 
Art, and that is a description of Watson. Law was his 
mistress, and he served her loyally to the end. 

No man, in these later years, has more profoundly 
influenced the development of the law of Scotland. There 
is not an important branch of it—heritable rights, the law 
merchant, company law, shipping law, succession, repara- 
tion,—which his judgments have not done something to clear 
up. Nehil tetigit quod non alluminavit. And I think it 
will be admitted that his influence has been altogether whole- 
some. I suppose he must occasionally have made mistakes, 
but, if so, these were not in questions of abiding interest. 
Certainly the confidence of Scotland in the House of Lords 
as a tribunal has never been higher than during the time 
when his voice was the most potent in the determination of 
Scottish appeals. He faithfully maintained the salutary 
traditions of the House in holding men to contracts deliber- 
ately made. He avoided, on the one hand, the rashness of 
laying down unnecessary law, and, on the other, the timid 
device of making everything depend on the circumstances of 
the case. He was too good a lawyer to oppose the assimilation 
of English and Scottish law, where that was desirable, and 
too patriotic a Scotsman to abandon native rules, where 
these were well-settled and useful, in deference to English 
decisions. As instances of this, I may cite the rejection of 
ex parte Waring in the Royal Bank case in 1882, and the 
repudiation of Merryweather v. Nixan in the case of 
Palmer in 1894. I do not forget that these were decisions 
in which his English colleagues agreed with him. But it was 
one of his strong points that his mind was not of the 
dissentient order, and that he helped to convince others 
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in the act of convincing himself. Never will Scotland, in 
the department of law, be served with more discerning 
devotion, or a more complete understanding of the genius 
of her people, than by this just and fearless ‘son of the 


manse.” 
Morr T. SvormMontTH-DARLING. 
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at I will try to write about Lord Watson’ is 

prompted by more than one emotion. It is not easy 
to realise that one wil] never again argue before him. He 
was the life and soul of the two great tribunals in which he 
sat, and over one of which he generally presided. The 
fairest of all judges, no point that was worth anything ever 
passed unheeded by him. If, which did not often happen, 
his early impressions of the case had been too hastily formed, 
he had a strength and self-control which enabled him to let 
them change even during the final moments of a long 
argument. The advocate who ruffled his temper must have 
become nearly insufferable. At the close of the case, when 
judgment was reserved, it was always felt that the issue, 
so far as he was concerned, would be decided in a spirit of 
absolute justice, and with complete knowledge of all that 
could be said on either side. If he had a fault it was that 
he was too apt to interrupt counsel in order to pursue a train 
of reasoning of his own. But those who understood the 
quality of his mind knew that the interruption was always 
important, and was bringing out the real pinch and point in 
the discussion. It was always profitable to follow where he 
led. I doubt if there is any advocate from any part of the 
Empire who, if he has argued before Lord Watson, does not 
fee] to-day that one of the most perfect judges, perfect in 
moral as well as intellectual quality, is gone. I do not pre- 
sume to try to estimate him as a Scottish lawyer. That will 
be done by those who are more competent to speak. 
In his capacity of an English judge, perhaps the most 
striking testimony to his quality that I can quote is that 
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of the most refined of legal critics, the late Lord Bowen. 
Some years since, when the English bench was very 
strong, I asked him whom he took to be the greatest 
English lawyer upon it. He answered, ‘‘ Watson.” No one 
who has seen him at work in an English Appeal will wonder. 
He had read English law, and he had done what only a mind 
of great power could have accomplished so completely, he 
had mastered what he had read without letting it in the 
least master him. If sometimes he manifested less than the 
conventional reverence in which the memories of Coke and 
Eldon were held by some of his colleagues, it was no loss. 
There was in his legal criticisms that same quality of inevit- 
ableness which is so important elsewhere, and in his case this 
quality made his judgments, on even the most technical 
points of English conveyancing, the conclusions of an 
obviously great judge. This it was that made it an intel- 
lectual treat to argue before him. I once knew an English 
lawyer who, after years of tasting the sweets of life, placed 
them in this order. ‘I would rather,” he said, “go to 
church than go to the play; I would rather go to the play 
than go shooting ; I would rather argue before Lord Watson 
than go to church.” 
But there was a capacity in which he was even greater 
than in Scotch or English law. He was an Imperial judge 
of the very first order. The function of such a judge, sitting 
in the supreme tribunal of the Empire, is to do more than 
decide what abstract and familiar legal conceptions should be 
. applied to particular cases. His function is to be a statesman 
as well as a jurist, to fill in the gaps which Parliament has de- 
liberately left in the skeleton constitutions and laws that it has 
provided for the British Colonies. The Imperial legislature 
has taken the view that these constitutions and laws must, if 
they are to be acceptable, be in a large measure unwritten, 
elastic, and capable of being silently developed and even altered 
as the Colony develops and alters. This imposes a task of 
immense importance and difficulty upon the Privy Council 
judges, and it was this task which Lord Watson had to face 











280 THE JURIDICAL REVIEW. 


when some fifteen years ago he found himself face to face 
with what threatened to be a critical period in the history of 
Canada. Lord Carnarvon’s Confederation Act of 1867, which 
had given separate legislatures and executives to the 
Provinces, had by no means completely defined the relations 
of these legislatures and their Lieutenant-Governors to the 
Parliament and Governor-General of the Dominion. Two 
views were being contended for. The one was that, excepting 
in such cases as were specially provided for, a general principle 
ought to be recognised which would tend to make the 
Government at Ottawa paramount, and the Governments of 
the Provinces subordinate. The other was that of federalism 
through and through, in executive as well as legislative con- 
cerns, whenever the contrary had not been expressly said by 
the Imperial Parliament. The Provincial Governments natur 
ally pressed this latter view very strongly. The Supreme 
Court of Canada, however, which had been established under 
the Confederation Act, and was originally intended by all 
parties to be the practically final Court of appeal for Canada, 
took the other view. Great unrest was the result, followed 
by a series of appeals to the Privy Council, which it was 
discovered still had power to give special leave for them, was 
commenced. I happened to be engaged in a number of these 
cases, and had to give such assistance as I could to the 
various Prime Ministers of the Provinces who came over to 
argue in person. Lord Watson made the business of laying 
down the new law that was necessary his own. He com- 


pletely altered the tendency of the decisions of the Supreme - 


Court, and established in the first place the sovereignty (sub- 
ject to the power to interfere of the Imperial Parliament 
alone) of the legislatures of Ontario, Quebec and the other 
Provinces. He then worked out as a principle the direct 
relation, in point of exercise of the prerogative, of the 
Lieutenant-Governors to the Crown. In a series of masterly 
judgments he expounded and established the real constitution 
of Canada. The liquor laws, the Indian reserve lands, the 
title to regalia, including the precious metals, were brought 
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before a Judicial Committee, in which he took the leading 
part, for consideration as to which of the rival claims to 
legislate ought to prevail. Nowhere is his memory likely to 
be more gratefully preserved than in those distant Canadian 
Provinces whose rights of self-government he placed on a 
basis that was both intelligible and firm. 

It was the same with the other portions of the Empire. 
I have watched his mind working out from the slenderest 
materials the proper conception of a mortgage under Burmese 
law; of the responsibilities, where the books were silent, of 
a Cape executor according to Roman-Dutch jurisprudence ; 
of the applicability to the masses of valuable pitch which 
flowed from the great lake in Trinidad of the English 
common law as to lateral support ; of the extent to which a 
succession could be created under the old French law which 
prevailed in Quebec; of the constitutional position of the 
Queen as Duchess of Normandy in the Channel Islands; of 
the right of the legislature of British Columbia to exclude 
Chinamen from working in the mines. In all these cases he 
seemed to get easily into the spirit of the law which he had 
not merely to interpret, but as often in reality to make, 
and he approached his task without a trace of narrowness 
Somehow with him, law and justice turned out in the end 
to be invariably the same thing. He was a great servant 
of the Empire. He did much to make stronger one of the 
real links which binds and unites its parts. Not many of 
those who talk glibly about Imperial Federation take the 
trouble to turn into the shabby doorway at the Whitehall 
end of Downing Street, and go up the worn, lead covered 
stair, through the faded red curtains into the plainly 
furnished room where the Supreme Tribunal of the Empire 
sits. Had they gone there any time during the last fifteen 
years, they would have beheld at his best one of the greatest 
lawyers that ever sat upon the British Bench, devoting his 
splendid powers to the spread throughout that Empire of 
faith in the justice of the Queen. 

R. B. HALDANE. 











THE CIVIL LAW AND THE COMMON LAW 
IN CANADA. 


N Canada the two great legal systems of Christendom, the 
Civil law and the Common law, are both represented. 
In the ancient world the Roman law followed everywhere in 
the train of the legions. It took such deep root that it was 
not swept away even in the crashing ruin of the Roman 
empire. Broadly speaking, the modern law of France, 
Belgium, Holland, Germany, Austria, Italy, Spain, and Portu- 
gal is still Roman law. It is, of course, the Roman law with 
a difference. Every country has modified it in a thousand 
ways. In all it is mingled with a proportion greater or less 
of law taken from other sources—e.g., in Germany it is 
customary to divide the law into two branches—one styled 
Modern Roman Law (heutiges Rémisches Recht), and the 
other German Private Law (Deutsches Privat-recht). The 
former includes that part of the law which is of Roman origin 
though modified in detail ; the latter that part which is of 
modern introduction or rests upon independent German 
customs. In France the drow coutwmier of the north . 
contained a great deal that was not drawn from Roman 
sources, while the south the pays de drovt écrit retained the 
Roman law only slightly diluted. In both France and 
Germany there are important branches of the law, and 
especially the great chapter of obligations, which are still 
almost pure Roman law. 
France, Spain, and Portugal carried their laws with them 
to the new world. French law still forms the basis of the 
law of Quebec and of the law of the State of Louisiana, and 
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Spanish or Portuguese law that of the greater part of South 
America. Holland also carried her laws into Africa and 
America and they still remain in the Cape Colony, Natal, 
the Transvaal Republic, and in British Guiana, under the 
name of the Roman Dutch law. Over against this group of 
countries which have laws derived from the Roman law—the 
countries of the Civil law—must be set the group which 
have laws derived from the laws of England—the countries 
of the Common law. Here the New World has redressed the 
balance of the old. In Europe, England and Ireland stand 
alone. But in North America, the whole Continent, if we 
exclude Quebec and Louisiana, is governed by laws founded 
upon the English Common law.(a) No doubt in Canada and 
the United States a mass of legislation has profoundly changed 
many branches of the law, and has created great diversity 
between the law of one province or state and that of another. 
No doubt also judicial decisions have interpreted it in diverse 
ways according to the capacity of the judge, and have in this 
way helped to differentiate laws originally identical. But in 
its cardinal principles the Common law of England is the 
basis of the law of the United States. Chancellor Kent says 
of it, “It is the common jurisprudence of the people of 
the United States, and was brought with them as colon- 
ists from England and established here so far as it was 
adapted to our institutions and circumstances.” It was 
claimed by the Congress of the United Colonies which met 
at Philadelphia in 1774, on the eve of the American War of 
Independence, as a branch of those “ indubitable rights and 
liberties to which the respective colonies are entitled.” “It 
fills up,” says Kent, “every interstice and occupies every 
wide space which the Statute law cannot occupy” (Com- 
mentaries, i. 343, Lacy’s Ed.). And as another American 
writer well puts it, “It is interwoven with the very idiom 


(a) There are, I believe, some traces of Spanish law in Texas, and perhaps in 
one or two other States, And in Louisiana both Spanish and French influences 
are traceable, But, as a broad statement, the proposition in the text is sufficiently 
accurate, 
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that we speak, and we cannot learn another system of laws 
without learning at the same time another language” 
(Du Ponceau on Jurisdiction, p. 91). And Kent refers to 
the declaration by the Supreme Court of the United States 
at an early period in the history of that famous Court, “ that 
the remedies in the federal Courts at Common law and in 
equity were to be, not according to the practice of State 
Courts, but according to the principle of Common law and 
equity as distinguished and defined in that country from 
which we derived our knowledge of those principles” 
(Kent, zbed. i. 342). 

Just as the Roman law outlived the Roman authority in 
Gaul and Spain, so the English law survived the severance 
of the United States from the British Empire. 

In Canada there are certain laws applicable to the whole 
Dominion. These are—(1) The Criminal law, which is of 
English origin, and was codified in 1892 by the Dominion 
Statute, 55 & 56 Vict. cap. 29; (2) The statutes passed by 
the Dominion Parliament since 1867 when the provinces 
were confederated; (3) The few Imperial Statutes passed 
since responsible Government was introduced, which are 
applicable to Canada. One of the most important is the 
Merchant Shipping Act 1894. In addition to these laws 
common to the whole Dominion, each province with its 
independent local legislature has its own laws, administered 
by its own Courts, The judgments of the provincial Courts 
are under certain conditions subject to appeal to the Supreme 
Court at Ottawa, or to the Privy Council in England. Of 
the seven provinces six— Nova Scotia, New Brunswick, 
Prince Edward Island, Ontario, Manitoba, and_ British 
Columbia have laws based upon the English Common law. 
The Province of Quebec alone has a system mainly drawn, 
mediately from the old French law, and ultimately from the 
Yoman law. ‘The enormous tract of the North-West Terri- 
tories is also governed by a Common law system. It is, of 
course, essential in considering whether a particular rule of 
the English law, or a particular British Statute, forms part 
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of the law of a Canadian province to have regard to the 
precise date on which the English law or, in the case of 
Quebec, the French law, was adopted as the law of the 
colony. I shall, therefore, narrate in few words the time 
and manner of this adoption or “reception” in each 
province. 


MarITIME Provinces. — By the Treaty of Utrecht in 
1713, Nova Scotia was ceded by France to England. It 
included the present Province of New Brunswick. Cape 
Breton and Prince Edward Island were ceded by the Treaty 
of Paris in 1763. Before the cession neither France nor 
England held undisputed sway. ‘The Nova Scotia Act 33 
Geo. Il. c. 3 (1759) declared, “‘ That this province of Nova 
Scotia or Acadia and the property thereof did always of right 
belong to the Crown of England, both by priority of dis- 
covery and ancient possession.” It was not considered neces- 
sary to enact that Nova Scotia and New Brunswick should 
be governed by English law. Their courts assumed the 
English law to be in force there upon the principles of 
common law. The leading case is Uniacke v. Dickson (1848), 
James, 287. There Lord Mansfield’s statement, ‘the colonies 
take all the common and statute law of England applicable 
to their situation and condition,’ was adopted by the 
Supreme Court of Nova Scotia. 


British CoLtumBia.—British Columbia became a self- 
governing colony in 1858, and entered the Dominion as a 
Province by an Order in Council, dated 16th May, 1871. 
The British Columbia Act, called the “English Law Act ” 
(R.S.B.C. 1897, c. 115), provides “that the civil laws of 
England as the same existed on the 19th day of November, 
1858, and so far as the same are not from local cireum- 
stances inapplicable, should be in force in all parts of British 
Columbia.” 


Onrarto.—The Province of Quebec was divided into the 
VOL, XI.—NO, 4. % 
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two provinces of Upper and Lower Canada by the Constitu- 
tional Act of 1791 (31 Geo. III. ¢ 31). Lower Canada 
retained her old law. The first Parliament of Upper Canada 
which met at Newark, now Niagara, on 17th September, 
1792, enacted as its first measure “that in all matters of 
controversy relative to property and civil rights resort shall 
be had to the laws of England (as they stood on the 15th 
day of October, 1792), as the rule for the decision of the 
same” (32 Geo. III. c. 1). The two Provinces were reunited by 
the Union Act of 1840 (3 & 4 Vict. c. 35), but each portion 
retained its former laws. By the B.N.A. Act of 1867 Upper 
and Lower Canada again became separate Provinces, and 
entered the Dominion each with its independent legal system. 

In Manitoba the law is the “laws of England as they 
were on the 15th July, 1870” (Dominion Act, 51 Vict. e. 33). 
Manitoba was made a Province by an Order in Council after 
the passing by the Dominion of the Manitoba Act (33 Vict. 
c. 3). 

The North-West Territories Act (Rev. Statutes of Canada 
c. 50) provides (sec. 11) that the laws of England shall be law, 
as at 15th July, 1870, “in so far as the same are applicable 
to the Territories ” (see also the Judicature Ordinance in the 
Consolidated Ordinances of the N.W. Territories Act c. 21). 

The Yukon Territory Act 1898 (61 Vict. c. 6), which 
makes the Yukon a separate territory, and no longer part of 
the North-West Territories, declares that the laws in force in 
the N.W. shall continue in force in the Yukon. So that the 
N.W. Territories, Manitoba, and the Yukon, all have as the 
basis of their law the laws of England as at 15th July, 
1870, in so far as applicable. 


OTHER TreRRITORIES.— All other territories not yet organ- 
ised are, by an Order in Council of 31st July, 1880, ‘subject 
to the laws for the time being in force in the Dominion of 
Canada, in so far as such laws are applicable thereto.” 


QureBEC.—The introduction of the French law into 
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Canada dates from 1863. Prior to that date there was no 


u established judicial system. The early Governors did what 
\ was right in their own eyes. They administered, no doubt, 
, a rough justice—and not seldom as we may suspect a 
f rougher injustice, and troubled themselves very little with 
legal subtleties. In 1663 the “Company of the Hundred 


? 


Associates”—the trading company which largely controlled 
the country—was at last dissolved, and Louis XIV. by an 
: Ordinance reorganised the Government. He established at 
| Quebec the Supreme Council, afterwards styled the Superior 
Council, with powers both administrative and judicial. They 
were entitled also to appoint subordinate judges at Quebec, 
Montreal, and Three Rivers. It is distinctly declared that 
the law to be applied is to be, so far as practicable, the 
Coutume de Paris. France had at that time a bewildering 
diversity of local coutumes, and it was necessary to select 
one of them for the colony. That of Paris had long enjoyed 
a sort of prominence, partly due to the importance of the 
capital, partly to the intrinsic merit of the Coutume itself, 
and partly to the authority of the Commentators who had 
illustrated it by their learning. One of the greatest of them 
—Du Moulin—calls it caput omniun hujus regni et totius 
etiam Galliae Belgicae consuetudinum. It was, in fact, 
asserted by some of the old writers that the Coutume de 
Paris was, in a certain sense, the common law of France. 
If the custom of the locality in which a dispute arose was 
silent upon the legal point involved, the judge was to have 
regard to the Coutume de Paris. Perhaps no such absolute 
rule existed. It is, at any rate, denied by other writers of 
high authority. See Dalloz, Répertoire s.v. Lois, No. 35. 
But there is no doubt that the Couwtume de Paris was 
frequently referred to by judges interpreting other Coutumes, 
though they may not have regarded its provisions as strictly 
binding. One of its early editors—Brodeau—deseribes it in 
this way, ‘‘ Cette Coutuwme dont lair doux et salubre est 
respiré par messieurs du parlement, est comme la maitresse 
coutume, ordinairement étendue par leurs arréts aux autres 
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Coutumes, pour les cas qui ny sont point décidés, prin- 
cipalement es matiéres qui sont du pur droit frangais, non 
empruntées &@ la jurisprudence romaime” (see Lareau, 
“ Histoire du Droit Canadien,” i. 140; Giraud, ‘‘ Précis de 
ancien droit coutumier,” p. 3). In its character then as 
“la maitresse coutume” the custom of Paris was generally, 
if not invariably, selected when it was necessary to deter- 
mine the law which should govern an old French colony. 
It was introduced in this way into the French possessions in 
the Indies, into the State of Louisiana, and as we have seen, 
into Canada (Denizart, s.v. Colonie; Merlin, s.v. Colonie). 
With the Coutwme de Paris came in, of course, also the 
general laws applicable to the whole of France—the ‘‘lovs et 
ordonnances” as they existed in 1663 (see Lareau, Histoire 
du Droit Canadien, vol. i. pp. 106, et seg.; Dalloz 
Répertoire, s.v. Lois, No. 25). The French kings, being 
practically absolute monarchs, legislated largely by “ ordon- 
nances” and “édits.” These ‘‘ ordonnances” were, however, 
not enforced by the Courts within the jurisdiction of one of 
the “ Parlements” until they had been registered by this 
‘Parlement ” (see Dalloz, Rep., s.v. Lois, No. 27; Esmein, 
Histoire du Droit Frangais, pp. 520, seg.). After the 
institution of the Superior Court at Quebec doubts arose as 
to whether ‘ ordonnances” issued after 1663 were valid in 
the Colony, if not registered by the Superior Council. It 
was maintained by some that, for this purpose, the Council 
at Quebec was in the same position as one of the French 
Parlements. The question is one of great importance from 
the fact that several ‘‘ ordonnances” were issued during the 
French régime which were, so to speak, codifications of 
certain branches of the law. The chief of these are the 
Ordonnance du Commerce of 1673, that des Donations of 
1731, that des Testaments of 1735, that des Inscriptions 
de Faux of 1737, and that des Substitutions of 1747. None 
of these were registered in Canada (Mignault, Droit Civil 
Canadien, i. p. 22). The arguments on both sides are 
very fully stated by Mons. Lareau (Histoire du Droit 
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Canadien, vol. i. p. 120). That learned writer thinks 
that registration in Canada was essential, but it is rather 
singular that he does not refer to a judgment of the Privy 
Council, which, if authority is of any value, completely 
settles the point. In the case of Symes v. Cuivillier 
(6 App. Ca. 138), the Judicial Committee held that the 
Ordonnance des Donations did not extend to Canada, solely 
on the ground that it had never been registered at Quebec. 

Canada was ceded by France to Britain in 1768, and for 
about ten years the law was in some uncertainty. In 1774, 
by the Quebec Act (14 Geo. III. ¢. 83) it was enacted that 
‘in all matters of controversy relative to property and civil 
rights, resort shall be had to the laws of Canada”—z.e., to 
the French law as it was before the Cession. The Criminal 
law of England was to continue in force. 

After the passing of the Code Napoléon in 1804, 
countries which, like this province and Louisiana, were 
governed by the French law, as it was before that Code, 
were left in a very awkward position. The Code Napoléon 
had amended the law in a great many details, and had 
cleared away many anomalies and obscurities. A new brood 
of commentators at once settled down upon the new Code, 
The French market was flooded with the works of the older 
writers who had expounded the former law. The unhappy 
lawyers of Canada and Louisiana were left to beat their 
brains over crabbed old French commentators whose works 
were now in France herself almost superseded. It is bad 
enough to have to find out the law of to-day. What must 
it have been to have to find the French law as it stood in 
1763? Indeed as to many questions it was necessary to go 
further back, for the French law in 1763 might be found in 
an Ordonnance which did not apply to Canada. Even if 
the lawyers had all been familiar with the French language, 
the position would have been lamentable. But for the 
lawyers, and their number was always increasing, whose 
mother tongue was English, it was intolerable. In 1857, 
largely through the energy of Sir George Cartier, an Act 
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was passed appointing commissioners to codify the law of 
Lower Canada (C.S.L.C. Ch. 2). On Ist August, 1866, 
the Civil Code came into operation. In its compilation 
great use was naturally made of the French codes. But, 
uthough the substance of the Law of Quebec is mainly 
derived from French sources, there are important branches of 
it which are drawn from the laws of England. I can only 
name the chief of these :— 

J. The Criminal Law. 

2. The Law of Merchant Shipping. 

3. The Law of Bills and Notes. These are governed by 
the Dominion Act of 1890, 53 Vict. cap. 33, which closely 
follows the English Bills of Exchange Act. 

4, The Law of Insurance. This is mainly of English 
origin. It falls partly within the sphere of the Dominion, 
and partly within that of the Provincial Parliament upon 
the principles explained by the Judicial Committee in 
Citizen’s Insurance Company v. Parsons, 7 App. Ca. 96 
(The Dominion Act is R.8.C. 1886, The Insurance Act, as 
amended by 51 Vict. c. 28, 57 Vict. c. 20, and 58 & 59 
Vict. c. 20; see Holt, ‘ Insurance Law of Canada”). 

5. The Law of Banks and Banking regulated by the 
Bank Act 1890 (53 Vict. ¢. 31). A good deal of this is 
Canadian or American rather than English. But it is not of 
French origin. 

6. The rules of evidence in commercial matters are those 
of England, except in cases where the Code has specially 
provided otherwise (C.C. 1206). 

This brief summary is enough to show that Quebec is 
not now a country wholly governed by the Droit Civil. The 
development of the law of Louisiana affords a very close 
parallel. Their Civil Code, like ours, is on the whole very 
similar to the Code Napoléon. Like us also their Criminal 
law, their Commercial law, and their Law of Evidence are 
chiefly drawn from English sources (see the interesting 
volume by Judge Howe, ‘“ Studies in the Civil Law”). 

In enumerating the countries whose law may not inac- 
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curately be called “ modern Roman law,” [ have not included 
Scotland. In Scotland, as in Quebec and in Louisiana, the 
law occupies a position midway between the Common law 
and the Civil law. It has drawn largely from both sources. 
Arthur Duck, whose famous work, De usu et auctoritate 
juris Civilis Romanorum in Dominiis Principum Christian- 
orum was published in 1653, classes Scotland among the 
countries of the Civil law. He says: “In those things 
which in the written laws of Scotland are laid down contrary 
to the Civil law of the Romans, the Civil law yields; but 
where the Municipal law is defective, and in omitted cases, 
the judges among the Scots are not left to follow their own 
arbitrary opinion, but are bound to judge according to the 
Roman law. And accordingly this opinion has prevailed 
among foreign nations that the English settle lawsuits solely 
according to their own law, but that the Scots, like the other 
nations of Europe, use the Roman law.” (a) 

This description of the degree of «authority which 
attached in Scotland to the Roman law, would have been 
equally accurate of the law of France and Germany. But 
the union with England turned the development of the 
Seots law into a different channel. As to its substance, a 
great part of the Common law of Scotland is still Roman 
law, not more modified than the Heutiges Rémisches Recht 
of Germany or the Droit Civil of France. The law of 
obligations, except where changed by legislation, or the law 
of servitudes, is very much the same in Scotland as in 
France. Moreover Scotland has preserved the same technical 
phraseology. A French lawyer, turning over a Scots law 
book, would be astonished to meet at every turn terms with 
which he was familiar. When the Civil Code of Lower 
Canada was being prepared, the commissioners were some- 
times hard put to it to turn into English some term of the 
old French law. The quaint words of the English Common 





(a) I have not access to Duck’s work, and cite this passage as translated by 
Professor Dove Wilson in his Storr’s Lecture at Yale on “The Reception of the 
Roman Law in Scotland” (Jur. Rev. vol. ix. p. 389, 1897). 
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law were too terribly strange. It was not unnaturally 
feared that French-Canadian lawyers would never take very 
kindly to them. By a happy thought the commissioners 
turned to the Scots law and found sometimes there the very 
words they wanted—e.g., instead of taking the English term 
‘“‘Kasement” they retained “Servitude,” which is a term 
which both France and Scotland inherited from the Roman 
law (see M‘Cord’s Edition of the Civil Code, p. ix. of the 
Preface). But though much of the substance and nearly all 
the language of Scottish law is still very Roman, Scotland 
could not now be classed, as in Duck’s time, with the 
countries of the Civil law. There are three main reasons 
for this change. 1. Before the union with England there 
was very little commercial law in Scotland, and not much in 
England. English mercantile law is in great measure a 
product of the eighteenth century. Lord Mansfield, who 
has been called its “father,” sat as Chief Justice during the 
years 1756-1788. Largely through the writings of Bell the 
rules of commercial law, which Mansfield and his successors 
laid down in England, found their way to Scotland, and 
were accepted there as sound (see Bell’s Preface to the first 
edition of his Commentaries). Instead of turning to the 
Pandects, or to the French or Dutch Civilians, for light upon 
a point of commercial law, the Scots lawyers began to turn 
to the reports of English cases. 

2. During the period of nearly two centuries since the 
Union there has been a mass of legislation applicable to both 
England and Scotland. 

3. The English doctrine of the binding authority of 
decided cases has taken as firm root in Scotland as in 
England. 

If this were the only matter in which the Scots law 
differed from the Civil law systems of Continental Europe, it 
would be enough to constitute a great gulf between it and 
them. The great peculiarity of the Common law is that it 
is mainly case-law (see Markby, “ Elements of Law,” sec. 92, 
and the interesting work of Mr. J. F. Dillon, “The Laws 
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and Jurisprudence of England and America,” Boston, 1895). 
This it is, far more than the differences of substance, which 
makes the English law appear to the French lawyer so 
incomprehensible. ‘This it is also which makes the English 
lawyer not inclined to look to the French law for light upon 
acase. The Frenchman is aghast, and not unnaturally, at 
the thought that, before he can make sure of the law upon 
some small point, he must ransack three or four thousand 
volumes of reports, or trust to a text-writer who may have 
omitted the ouly case which is in point. He agrees with 
Tennyson’s description of it as— 
“ The lawless science of our law, 
The codeless myriad of precedent ; 
That wilderness of single instances 


Through which a few, by wit or fortune led, 
May beat a pathway out to wealth and fame.” 


Has not the Common law been wittily called ‘‘ Chaos 
tempered by Fisher’s Digest”? for which we shall now say 
‘Mew’s Digest.” 

On the other hand, the English lawyer, if the French 
Code contains nothing on the point or gives an uncertain 
sound upon it, can only turn to the works of the various 
commentators of repute. If they are unanimous—which 
they hardly ever are—except upon elementary principles—he 
may be pretty sure that the Court would take the same 
view. If they differ and argue with each other, and this is 
natural to their kind, the enquirer must decide for himself 
which view seems the sound one. As for previous decisions 
of the Courts he will get little aid from them. In the first 
place, they are so meagrely reported as to make it impossible 
to be sure of the precise state of the facts. In the second 
place, they abstain carefully from laying down any general 
rule, and even if a principle can be abstracted from them, it 
is quite open to the same Court to repudiate it when the 
question comes up again, and no other Court is in the least 
bound by the decision. I am putting the case strongly to 
emphasise the distinction. In practice a reasonable Court, 
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for the sake of its own dignity, will generally stick to its 
opinion upon a particular point. The deliberate judgments 
of a Court like the Cour de Cassation command the highest 
respect from other courts, and few judges would lightly 
disregard them. And there are many points upon which 
there is a train of decisions, “jurisprudence constante” as 
the French writers eall it, which it would be almost revolu- 
tionary for a judge not to follow. But all this comes to 
something very far short of our binding authority of prece- 
dents. The English doctrine has lately been spoken of by 
Sir F. Pollock and Mr. Maitland “as our modern, our very 
modern conception of rigorous case law” (Pollock and 
Maitland, “ History of English Law,” vol. i. p. 187). * 
These learned writers say that previous cases were not 
binding on the judges in the time of Bractou—ze., in the 
thirteenth century. At that time they were regarded merely 
as illustrations of the custom of the Court (zbid. 18). As to 
what is modern and what is ancient, a good deal depends 
upon the point of view. Speaking from the historical depth 
of the thirteenth century, the doctrine may be called modern. 
But a rule which was clearly settled at the latest by the 
middle of the eighteenth century need not in Canada blush 
for its want of antiquity. Blackstone’s Commentaries began 
to be published in 1765. Sir Wm. Markby says: “ But 
long before Blackstone’s time a very important change had 
taken place in the view held by judges as to the force of 
prior decisions. These decisions were at first evidence only 
of what the practice had been, guiding but not compelling 
those who consulted them to a conclusion. But when 
Blackstone wrote, each single decision standing by itself 
had already become an authority which no succeeding judge 
was at liberty to disregard” (Elements, sec. 91). Blackstone 
(Comm. i. 69), says himself, “It is an established rule to 
abide by former precedents where the same points come 
again into litigation, as well to keep the scale of justice even 
and steady, as also because the law in that case being 
solemnly determined, what before was uncertain is now 
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8 become a permanent rule, which it is not in the breast of any 
$ subsequent judge to alter or vary from, according to his 
private sentiments.” His exception that a precedent “flatly 
absurd or unjust” need not be followed is not now correct. 


| So that for a hundred and fifty years at least there has been 
| this very profound difference between the English law and 
the systems built upon the foundations of the Roman law. 
The English lawyer must prop up his argument at every 
point by a decided case. The text-books are little more 
than digests or indices to help him to find the cases. They 
are indispensable to ‘‘ temper the chaos,” but they are not to 
be relied upon as authority. The French or German lawyer 
piles up citations from the commentators who support his 
view, trusting to his adversary to refer to the others, and 
the Court makes up its mind which of the opposing 
“systemes” is the sound one. <A few analogous cases may 
or may not be referred to, but, except where there is a 
stream of judgments in the same sense, comparatively little 
weight attaches to them. In Scotland the Continental 
theory, resting as it does upon the traditions of the Roman 
law, held its own until towards the end of the eighteenth 
century. Erskine, a very high authority upon the law at 
that period, uses language which would be accepted as 
correct in France at the present day. His “ Institutes” were 
published in 1773. He says, speaking of prior decisions of 
the Court of Session, the Supreme Court of Scotland, “ they 
have no proper authority in similar cases, because the tacit 
consent on which unwritten law is founded cannot be 
inferred from the judicial proceedings of any Court of law 
however distinguished by dignity or character, and judg- 
ments ought not to be pronounced by examples or prece- 
dents.”(@) ‘Decisions, therefore,” says Erskine, ‘ though 
they bind the parties litigating, create no obligation on the 








(a) This is the Roman law-text always cited upon this point by French 
writers, “non exemplis sed legibus judicandum est.” It is in a rescript of the 
year 529 by Justinian himself, and the whole passage very clearly states that no 
decision is to have binding authority (Code 7. 45, 18). 
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judges to follow in the same track, if it shall appear to them 
contrary to law. It is, however, certain that they are 
frequently the occasion of establishing usages, which after 
they have gathered force by a sufficient length of time, must 
from the tacit consent of the State make part of our 
unwritten law” (Inst. i. 1, 47). In the reports of Scots 
eases during the eighteenth century, the English rule is 
gradually winning its way to recognition (see e.g., Hailes’ 
Reports, passim). In one case Lord Gardeuston says, “ One 
decision is nothing. This puts me in mind of what Gulliver 
reports as to the law of England, that if once judges go 
wrong they make it a rule never to come right.” But for a 
hundred years or so Scots law has become altogether a 
system of case law, and precedents are followed with the 
same certainty as in England. 

I think this is not without interest to us here, because, 
unless I am mistaken, the law of Quebec exhibits a strong 
tendency in the same direction. The judges of the Privy 
Council, and most of the judges of the Supreme Court of 
Canada, are thoroughly imbued with the spirit of the Common 
law as to the value of cases. And, in the Courts within the 
Province, the reported cases are consulted and relied upon to 
u greater extent than is done in France and Germany. 
Apparently the rule that cases ought to be followed is 
gradually becoming more fixed. In order to make the French 
or Continental view clear, I will take the liberty of trans- 
lating the statement of one of the most recent commentators, 
M. Baudry-Lacantinerie. In his Traité théorique et pra- 
tique de droit civil (Paris, 1896), he puts it thus: “ The 
whole group of decisions rendered upon the same point of 
law constitutes what is called the jurisprudence. When 
these decisions are more or less divergent we say that the 
jurisprudence is uncertain, hesitating, varying. When they 
agree perfectly for a sufficient length of time to make it 
possible to determine their tendency with precision, we say 
that the jurisprudence is fixed in a certain sense, that it is 
constant. The reports of cases occupy a very important 
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place in the science of law, and among them the judgments 
of the Cour de Cassation hold the highest rank. The solemn 
judgments of that Court, if only on account of the circum- 
stances under which they are pronounced, are those which 
have the highest authority. Is it necessary to add that 
from the theoretical point of view this authority can never 
be binding ? (ne peut étre qwune autorité de raison—i.e., is 
effectual only wmperio rations and not ratione imperit). 
The decision of a judge can, in fact, never have the effect of 
legislation. Seeing that the judicial power and the legisla- 
tive power are, and ought to remain separate, an attempt has 
been made to prevent the former encroaching upon the 
domain of the latter. This is why the Code Civil provides 
in Art. 5, ‘al est défendu aux juges de prononcer par voie de 
disposition générale et réglementaire sur les causes qui leur 
sont soumises.’” ‘* This provision means,” continues Baudry- 
Lacantinerie, “that a judge is not entitled to bind himself 
for the future as to the interpretation of the laws, and to 
declare that henceforth he will always interpret it in the 
same sense. He can only give judgment upon the particular 
case presented, and is limited to the conclusions of the action 
as laid. A judge can only determine as to the past, he can 
make no regulation as to the future, whereas the legislator 
determines as to the future and does not deal with the past. 
In our ancient law the Parlements under cover of the con- 
fusion which in feudal times existed as to rights of jurisdic- 
tion and rights of legislation, arrogated to themselves the 
power of rendering judgments which laid down a general 
principle to be followed. These they called ‘arréts de 
réglement.’ This course was defended by giving a favour- 
able construction to certain texts of the Roman law especially 
‘non ambigitur senatum jus facere posse’ (D. i. 3, 9), and 
by asserting that power of this kind had been tacitly 
delegated to the Parliaments by the king. After having 
decided the particular case before them in a certain way they 
declared that for the future they would follow the same 
principle, and that all Courts within the jurisdiction of their 
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Parlement ought to decide cases in that sense. These arréts 
de réglement, being veritable laws, were published like laws, 
It is true they were always issued ‘sous le bon plaisir du 
vot.’ The king could annul them, but, until he did so, they 
constituted a local law valid within the territory of the 
Parliament, provisional in that they came in place of a real 
law which appeared to be required, and supplementary in 
this sense that they could only fill up the dacune of the law 
written or customary. As being contrary to the principle of 
the separation of powers and to the unity of legislation, they 
were prohibited by the law 16 of 24th August, 1790, and 
Art. 5 of the Civil Code has reproduced this prohibition.” 
Laurent (i. 280) puts the same view with his usual point 
and vigour. He cites the sayings of two eminent authori- 
ties. President Bouhier says, “ [1 n’y a que les petits génies, 
les esprits plebéiens qui se laissent entrainer par les exemples 
au lieu @ecouter la raison.” President de Thou says, “ Les 
arréts sont bons pour ceux qui les obtiennent, il faut se 
garder de les invoquer comme une autorité décrsive.” 

A French judge has to give articulate grounds or ‘ motifs” 
for his decision, and he is not allowed to give a previous 
decided case as a motif (motiver sa décision par un renvoi 
une autre décision antérieure), for this would be to appear to 
lend to the case cited the authority of a disposition générale 
et véglementaire (see Pandectes Francaises, s.v. Arréts de 
Réglement and Arréts du Conseil). 

If stronger proof were desired of the difference between 
the two laws, it would be found in the peculiar procedure of 
the Cour de Cassation. When a decision of a lower Court 
has been “cassed” or quashed, this puts the parties again in 
the same position as before the first judgment. The cause is 
remitted to a tribunal of the same rank as the one which 
pronounced the quashed judgment. This tribunal called the 
Tribunal ‘‘de renvoi” is quite free to decide the point again 
contrary to the view of the Cour de Cassation. If it does 
so, there may be a second “ pourvoi.” The Cour de Cassa- 
tion examines this, all its chambers sitting together “ toutes 
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les chambres réunies,” and if it comes to the same conclusion 
as before, its decision is final. A second Court of remit must 
adopt the doctrine of law laid down by the Cour de Cassa- 
tion. But even then, if the same point arises in a subsequent 
ease between different parties, the view of the Court of 
Cassation is not binding on the Courts. A proposal to make 
it so was rejected after discussion, as contrary to the doctrine 
of the “Séparation des pouvoirs” (Dalloz, Répertoire, s.v. 
Lois, No. 485). It is only binding as between the parties. 

Now any volume of the English Reports contains fifty 
cases which demonstrate that English lawyers have definitely 
ranged themselves with those whom President Bouhier terms 
the “petits génies” and the “esprits plebéiens.” It is 
elementary that every Court in the country is now bound by 
a decision of the House of Lords, and every subordinate 
Court is bound equally by a judgment of the Court of Appeal. 
In a case as to the meaning of a Statute of New South Wales 
which was in the same terms as an Imperial Statute, the 
Judicial Committee expressed the opinion that a Colonial 
Court ought not to refuse to follow a construction adopted 
by the Court of Appeal in England. The question was 
whether a deposit with a stakeholder to abide the event of a 
match between two horses was a wagering contract and there- 
fore null under the Act (Zrimble v. Hill, 1877, 5 App. Ca. 
at p. 344). 

One could easily compile a companion volume to “ Cases 
Overruled” which should consist of ‘Cases Reluctantly 
Followed.” To give a single instance, in the case of De 
Nicols v. Cartier (1898), 2 Ch. p. 60, the Court of Appeal 
had to consider the important question whether the rights of 
French spouses married in France under the réyime de com- 
munauté were changed by their having subsequently acquired 
an English domicile. Lindley M.R. in giving the judgment 
of the Court began, ‘The question raised in this appeal turns 
upon whether the decision of the House of Lords in the 
case of Lashley & Hog applies to it or not.” The Court 
clearly say in giving their decision that they do not agree 
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with Lashley & Hog as raison écrite, but they conceive 
themselves bound to follow it and do so,“ After Lashley & 
fog,” their Lordships say, “ we do not consider the question 
open to judicial review in this country.” And, in fact, it is 
hardly too much to say that the whole fabric of English 
Chancery law has been built upon the very dispositions 
réglementaires which the’ French Code forbids. Whole 
chapters of law, and not among the least important, were 
introduced by the old chancellors. What greater legal 
reform can be named than the introduction of the rules 
unknown to the old common law—that a married woman 
might have a separate estate free from the control of her 
husband—‘ the blessed doctrine of the separate estate of a 
married woman” as it has been called by a great judge? 
This, and how many other profound changes in the law, 
were made by a chancellor inventing a rule which he and 
his successors followed. Sir George Jessel said of this 
doctrine of separate use and of other cardinal rules of equity, 
‘“‘in many cases we know the names of the chancellors who 
invented them” (Re Hallett Estate, L.R. 18 Ch. D. p. 710). 
Logically, it is impossible to deny that English judges have 
in a hundred cases legislated when they affected to be merely 
declaring the law. They have disregarded the “ séparation 
des pouvoirs” which the French jurists insist upon so 
forcibly. But their legislation has been so extremely 
gradual, it has been on the whole so cleverly cloaked, and— 
what is more important—it has been so truly equitable and 
beneficial, that, in spite of logic, the practical good sense of 
the country has always been with them. 

The Article of French Civil Code (Art. 5) which forbids 
the “ dispositions réglementaires”” was not reproduced in the 
Civil Code of Lower Canada. The Commissioners in their 
Report (vol. i. p. 143) omit it in silence, and M. Mignault 
thinks its omission was not intended to make any change in 
the law (Droit Civil Canadien, vol. i. p. 106). It is at 
least safe to say that its absence is favourable to the harden- 
ing of the rule that precedents should be followed. 






































THE CIVIL LAW AND THE COMMON LAW IN CANADA. 301 


In Ontario the Judicature Act (c. 51 of Rev. Stat. of 
Ont. sec. 81) has express provisions as to the effect of 
judicial decisions. The decision of a Divisional Court of the 
Court of Appeal (which is a Court of three judges—sec. 70) is 
to be binding on the Court of Appeal, and on all other judges, 
and is not to be departed from in later cases without the 
concurrence of the judges who gave the decision. Of course 
its authority is to determine, if it is overruled by a higher 
Court. And, what is even more strict still, a judge sitting 
alone is to be bound by a prior decision of a co-ordinate Court, 
but if the second judge thinks the decision wrong, he may 
refer it to a higher Court. 

I venture to think that this different view as to the value 
of case-law creates in practice the most profound differ- 
ence between the civil law and the common law. In 
the substance of the law there are, naturally, differences 
important enough, and full of interest to the student of 
comparative jurisprudence. Such a student in Canada does 
not need to go outside the gates. Within the Dominion 
itself he may observe the merits and demerits of the two 
great systems, and the slow but constant processes of action 


and reaction between them. 
F. P. Watton. 
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THE PETTY CUSTOMS. 


ITH a proposal in the present Parliament for the aboli- 

tion of the Petty Customs as they now exist and 

are leviable within the Kingdom of Scotland, it seems a 
fitting time to look back on the history of these taxes on 
produce, live-stock, and merchandise from beyond the sea 
bought and sold in the market-towns of Scotland. They 
have a most respectable pedigree: they were known to 


” 


our Teutonic forefathers as “the tolls;” every landowner 
of old “took toll” of beasts and goods passing through 
his land, whether it was called ham, tun, by, worth, thanage, 
shire, barony, lordship, or manor—that was one of the 
franchises he derived from the King.(a) Sok and Sak, Tol 
and Theam, were stereotyped words describing rights which 
passed with every considerable landed estate—they remain 
to this day in the title-deeds of all or most of the Scottish 
country gentlemen, but, even at the time of the Norman 
Conquest, they were archaic and conveyed no definite mean- 
ing to the clerks who prepared charters for sealing by kings 
and noblemen who could not read or write. The toll came to 
be called Custom, because it was restricted to the rates 
used and wont; and it came to be called Petty Custom in 
contradistinction to a much heavier rate levied on the export 
of wool, wool-fells, and hides, known at first as the New 
Custom, and then as the Great Custom. Whilst the date of 





(a) “ Parva Custuma que dicitur le Tol” is part of the heading of Assisa de 
Tolloneis, Acts of Scottish Parliament, 1-667. 
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the introduction of the Great Customs is approximately 
known, all that can be said of the beginning of the Petty 
Customs is that they are coeval with the colonisation of 
England and Scotland by men who, when the Roman 
Empire was breaking up in the fifth and sixth centuries, 
came across the North Sea from regions watered by the 
Elbe, the Eider, and the Rhine. 

That the Petty Customs have always been more particu- 
larly associated with the communities called the Royal 
Burghs is due to the fact that when these were called into 
existence they had grants from the King, with the consent of 
his great men, of a monopoly of merchandise.(a) In 
the very early times, the castles of the king and his 
companions-in-arms garrisoned the country : but some were 
of more strategic importance than others, and served as 
citadels for the collection and distribution of articles of 
trade. The hamlet under every castle possessed certain 
craftsmen—a carpenter, a smith, and so forth: but as the 
use of the arts and coined money came in, and as inland and 
foreign trade developed, merchants and craftsmen settled in 
the more favourably situated townships. In course of time, 
the castle became an insufficient protection for the goods of 
the merchants and the craftsmen, and palisades, or walls of 
defence, were thrown around their booths and homesteads. 
The word “burgh,” from signifying a castle, came in this 
wise to be applied to the town under the castle which was 
guarded by foss and wall: and the word “ burgess” came to 
be restricted in use to the heads of households in such towns 
as distinguished from the villeins or inhabitants of open 





(a) One example will suffice. In one of his charters to Inverness, a place to 
which the king’s writ must have run with difficulty, William the Lion prohibits 
all his lieges from buying or selling, except in that burgh, or exercising mer- 
chandise in any part of that sheriffdom, unless they be burgesses of that burgh 
(A.P. i. 88). When, in 1681, Charles II.’s attorney-general, by Quo Warranto, 
attacked the franchises of the city of London, the central fact alleged in the city’s 
plea was that there had been immemorially a market held there, and a 
custom to have reasonable tolls (Merewether and Stephen’s Hist. of Boroughs, 
p. 1781). 
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towns, who were also variously called husbandmen, boors, 
carles, rustics, dwellers-to-land, uplandmen.(q) 

In origin, then, the burgh was a thanage, barony, or 
manor, whose inhabitants possessed a monopoly of trade. 
It was not on the model of the Roman city : it was “simply 
the reproduction of the rural system within the walls:” 
it “followed the analogy ” of the manor.(b) The merchants 
and craftsmen did not cease to be agriculturists, but the 
ploughing, sowing, and reaping of the burgh-acres gradually 
became for them a secondary business. 

In the eleventh century, when written evidence begins, 
we find the whole of lowland Scotland parcelled out into 
areas, in each of which the burgesses of a particular king’s 
burgh have exclusive trading rights. These extended far 
beyond the boundaries of the land cultivated and pastured 
by the community. Perhaps the best, because the most 
striking, example is Inverkeithing. This burgh’s monopoly 
extended westward to the water of Devon, where it met the 
territory of the king’s burgh of Stirling; northward to Loch- 
leven, where it met the territory of Perth; eastward to the 
Great Stone on the water of Leven, where it met Cupar- 
Fife; and southward to the middle of the Firth of Forth, 
where it met Edinburgh—that is to say, it extended 
over an area in which came to be situated the so-called 
“unfree towns” or “dry burghs”(c) of Burntisland, King- 
horn, Kirkcaldy, Dysart, Dunfermline, and Culross.(d) 





(a) In the time of William Rufus we have an exhaustive description of all the 
men in England as “ Frensisce, Englisce, of porte and of uppelande,” A.S. Chr. 
A.D. 1088, “All men as well to-burgh as to-land” is a very common phrase in the 
Scottish statute-book down to the seventeenth century. 

(6) E. W. Robertson’s Scotland, i. 298; Freeman’s Norman Conquest, v. 
p. 460, et seq. 

(c) Cf. “dry multure.” 

(d) Shortly before 1834, the neighbouring burghs had bought up the privilege 
of Inverkeithing so far as leviable within their bounds, but in that year the 
hailies of the town were still exacting their custom on all goods sold in the mar- 
kets of Tullibole and Kinross, and on all goods crossing at North Queensferry 
(Chambers’s Picture of Scotland, ii. 150). This author was mistaken in supposing 
that the magistrates had also civil and criminal jurisdiction over this great area : 
they had their wide boundaries only so far as trade was concerned ; the burgh 
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The king’s burghs, it is evident, were the more ancient in 
foundation, and had been beforehand with other burghs in 
acquiring their monopoly—a fact pointing to a deliberate 
policy, long pursued by successive kings, of getting these 
places into, and of keeping them in their own hands. It 
was his share and interest in trade privilege that constituted 
the main and fundamental characteristic of a king’s burgess : 
from it were developed all the other privileges which he 
described as ‘ his freedom.” 

In contrast with the ancient method of agriculture by 
communities in villeinage, merchandising and craftsmanship 
involved capital; and capital will not come, or coming will 
not stay, unless it is inheritable. No man will put forth all 
his energy, prudence, and skill, and acquire and husband 
money and goods, if these are to be carried off by his lord 





still levies customs at North Queensferry and Kinross. When David II. was 
saved from shipwreck in 13862 by the burgesses of Inverbervie, he granted them 
a charter conferring trade privileges over a large territory, which included 
the estate of Mr. Scott of Brotherton, and other present-day country gentlemen 
in the neighbourhood. Five centuries after, in 1887, the town council, reading 
the charter as a grant of all this land in property, proposed to set up a claim to 
it, and authorised a burgess to shoot over it! The burgess proceeded to poach 
over Mr. Scott’s land, and, being brought before the sheriff, produced not King 
David’s charter, but a confirmatory royal charter of 1595, and actually per- 
suaded the learned magistrate that here was a question raised of civil right, and 
the case must be dismissed. On appeal, the Justiciary Court, on the ground 
that the defence was stated in bad faith, remitted to the sheriff to proceed with 
the case. Nobody concerned in it—neither judge, nor counsel, nor sheriff, nor 
town-clerk—was aware of the true meaning of the parchment of 1362 (Scott, 
14 R. (J.C.) 45). Another example is Crail. Anstruther Easter, Anstruther 
Wester, and Earlsferry were all within the freedom of Crail, and paid custom 
to it. Anstruther Easter is referred to by Malcolm IV. as “mea villa de 
Anstrother,” and did not become a royal burgh till its erection by James VI. in 
1583: but it still held of the family of Anstruther. Anstruther Wester in 
1554 was a burgh of barony, but, in 1587, by charter from James VI., became 
a royal burgh. LEarlsferry was erected into a royal burgh by James IV. (Rep. on 
Municipal Corp. 1835). The antiquity and virility of the monopoly of the 
king’s burgesses is well illustrated by one of Malcolm IV.’s charters to the canons 
of Scone. The king gives free license to the canons to have three craftsmen at 
Scone—a smith, a tanner, and a shoemaker (tres ministros scilicet unum fabrum 
unum pelliparium et unwm sutorem), and that these, so long as upon the canons’ 
business and service, should have the same liberty and the same free custom in 
burgh and outside burgh as his burgesses of Perth (Lib. de Scone, p. 9). 
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from his children at his death. So at the very earliest time 
we find the king’s burgess enjoying an inheritable, mortgage- 
able, even a saleable interest in his booth, house, barn, 
holding and goods. This interest was a note of emancipation 
from serfdom; the burgess had become a free man, who 
might come and go in the king’s land where he would, at 
least for some purposes, as it is expressed in the ancient 
laws, he was “held and reputed for a baron.” As of free 
condition, he might (and this is only an example), do battle 
for his land and his rights, or in defence of his life or limbs, 
instead of having to submit to the ordeal of fire or water like 
an uplandman.(a@) An uplandman, who had a claim against 
another uplandman in another lordship, was warranted by 
custom and law in seizing the person and the goods of any 
other uplandman in that lordship, and holding them till 
right had been done him. But no such summary method 
might be adopted against the king’s burgess travelling 
through the country; he might not, in the words of laws 
and charters, be distrained on for any debt except his own or 
that for which he had expressly become surety.(b) 





(a) The king’s burgesses in Inverness and in the district of Moray, had a 
charter from King William the Lion (1165-1214), to the effect that they should 
not be deraigned of battel, but might answer all claims by “law of burgh ”—1i.¢., by 
compurgation (A.P. i. 89, 385 and 336). This privilege must have been shared 
by all the burgesses of the Northern Hanse—viz., Aberdeen, Kintore, Banff, 
Cullen, Elgin, Forres, and Nairn ; but the general rule was as stated in the text 
(Burrow-lawis, secs. 12 and 13, A.P. i. 335). 

(b) This privilege, expressed in all the early charters to the burghs, is also 
referred to as a “speciall fredome” granted to all his burgesses by King William 
(A.P. i. 720). Something similar to the institution of Frankpledge, which 
prevailed south of the Humber, may be observed in the Scottish burghs. “A 
burges aw to be borche (surety) for ane other burges, anys, tuyse, thrise, till he 
ony thing tyne for him.” If a burgess were attached for debt or crime outside 
the burgh, his co-burgesses (“his nychtburis”) were bound to pass to the place 
and give surety for him at their own expense; if the place was outside the 
sheriffdom, they went at his expense (A P. i. 342 and 719). This obligation also 
appears in the Customs of Berwick (ibid. 434). It was an undue development of 
it for a baron or an uplandman to seize a burgess passing that way for some claim 
he might have against a co-burgess. The “Speciall Fredomes” alluded to are 
reproduced from, or are, at least, identical with franchises conferred by Henry I.’s 
charter to Winchester, and John’s charter to Newcastle. The same privilege was 
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One privilege, with which we are more immediately con- 
cerned, was that the king’s burgess should be free of toll 
throughout the kingdom ; this he came in to share with the 
barons and freeholders.(a) These, when they came to the 
king’s burgh, were free of toll and custom, quieti a thelonis 
et custuma, on the buying and selling of victuals and 
clothing for their own use. If any of them defrauded the 
king of his custom, by passing in or out of the king’s burgh 
other men’s goods or beasts as his own, he was the king’s 
traitor, and on conviction lay in the king’s mercy.(b) No 
baron or freeholder might exact toll on the merchandise of a 
king’s burgess as it passed through his land. ‘ King David 
statut that al burges suld be fre throu all his kinrik alswel 
be watter as be land, to by and to sell, and thar proffyt for 
to doo withoutyn ony distrobillans under full forfatur,—the 
quhilk ar under his firm protection.”(c) The burgesses 
of Inverness, for example, having agreed with William the 
Lion that if the king made a foss around their burgh they 
would further protect it with a stout palisade, they have in 
the same charter a grant that they should be “free of toll 





conferred on the men of bishops and abbots—e.g., David I.’s charter to the canons 
of St. Andrews (Reg. Pr. St. And., 183), and Malcolm IV.’s charter to Scone 
(Lib. de Scone, p. 12). It also appears in the Burrow-lawis as between burgesses 
of different burghs (Sec. 97, A.P. i. 352). Compare also note (c) on p. 10 below. 

(a) The classes who were free of toll were earls, barons, knights, vavassors, 
free tenants by charter, tenants for life (7.e., tenants by the courtesy and tercers), 
and tenants in free-alms.—Fragmenta, A.P. i. 725, sec. 26. Alexander I., in 
1115, in founding the Abbey of Scone, grants to the canons that they should be 
free “ab omni exactione et inquietudine,” the same king, then at Perth, grants a 
charter saluting “all the merchants of England, and informs them that he has 
granted to the canons of Scone the kain and customs of a single ship, and that 
all foreign merchants embarking in that ship with their goods, and coming to 
Scone, should have the King’s peace and God’s peace going and returning, and 
should answer to no one but the canons for the customs of that ship” (Lib. de 
Scone, pp. 1 and 3). 

(b) “Giff a fre man passis to the fayr with his awn catall or beestis, and takis 
other man’s beestis in his company, and rycht nocht gifis for them as for his awn 
beestis, and hapnis to pas in a place quhar toll suld be payit, and warandis thai 
beestis as his awne, and he be convickyt apone that, his body and his catall and 
all other thingis that he has sal be in the kingis will, for that he may be callit 
seductour of the king” (A.P. i. 753). 

(c) Fragmenta, A.P. i. 726. 
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and custom throughout my whole land.” In another charter, 
the same king grants to all his burgesses in the district of 
Moray that they be quit of toll throughout the realm. One 
of the “speciall fredomes” granted by William to all his 
burgesses, is that ‘thai sal be quyt of tol and lastage of 
pontage and of passage alswel within as without of all the 
havynnis of the sea within the kinrik of Scotland alswell on 
this side of the Scottis sey(a) as bezond.”(b) When a 
burgess went travelling, his burgess-ticket was an all- 
important part of his equipment. When we remember 
that his freedom from toll was combined with the monopoly 
of trade possessed by him and his fellows, we see at how 
very early a time the franchise of “Toll” in baronial charters, 
as contrasted with burghal charters, became a dead letter.(c) 





(a) Le., the Firth of Forth. 

(b) A.P. i. 88, 89, and 720. The most elaborate catalogue of imposts from 
which the burgesses were free is to be found in Robert I.’s charter to Dundee of 
1327 :—“ A theloneis, pontagiis, passagiis, muragiis, panagtis, carriagits lastagiis 
rinagiis et picagiis et de tota vendicione sua achato et rachato et ab omnibus custumis 
de bonis suis propriis praestandis,—Nova Custuma nostra que dicitur maletout 
dumtaxat excepta.” Pontagia were bridge-dues ; passagia, ferry-dues ; muragia 
were dues on passing within or without the town’s wall. Panagiwm was the 
tenth beast taken by the king from all who turned their swine into his forest 
(A.P. i. 358 and 688). Arragiwm, averagium was the service owed to the lord by 
his villein-tenants of going of errands on horseback, and carriagiwm was the 
going with a cart: we see from the earliest of the Exchequer Rolls (1264-1359), 
that when the burgesses go on the king’s errands they debit him with a charge 
for it. Lastagia were dues on goods sold by the last. Rinagia or rivagia (ef. 
Rivage de Seine) were tributes exacted by the lord of a river from vessels using 
its banks,—ships bound for Dundee were to pay no toll to the lord of Broughty 
Castle. Picagia (O.E. pycan) were the dues the lord of the soil exacted when, in 
order to set up a stall in a market, the ground had to be broken with a pick-axe. 
Maletout, Mautoll, meaning the Great Customs, is a word of frequent occurrence 
in the English and Scottish documents: it has been explained mala tolneta, but 
is more probably a corrupt form of magna tolneta. 

(c) The compiler of “ The Laws of Edward the Confessor,” who is of the time 
of Henry L., says: “ Thol quod nos dicimus Telonium est scilicet quod habeat liber- 
tatem vendendi et emendi in terra sua” (c. 24). In the thirteenth century the 
prior of Drax in England was challenged by the king’s advocates to construe sak 
sok tol et them: “et Prior nichil dicit” (Pollock and Maitland’s Hist. of the 
English Law, i. 564). In 1265 Alexander III. granted a charter to the monks of 
Melrose, which is really a general declaratory law limiting the baronial franchise 
of toll. The king recites that it was a use approved by ancient custom, and the 
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It was from stranger merchants and the unfree popula- 
tion on the rural baronies that the petty customs were 
mainly derived; so far as the latter class was concerned 
there was no option about it: if they wished to sell their 
beasts or produce, or to buy necessaries, such as salt or iron, 
they must come to the king’s market, and pay custom to his 
bailies. But there grew up an intermediate class betwixt 
the king’s burgesses and the uplandmen. All the burghs of 
the twelfth century were not in the lordship of the king— 
there were earl’s burghs, baron’s burghs, bishop’s burghs, 
abbot’s burghs, and prior’s burghs—and the burgesses of 
these places gradually acquired more or less of the privileges 
of the king’s burgess. It became an object for every great 
lord, lay and ecclesiastical, to have his town erected into a 
burgh: this meant obtaining from the king a charter 
conferring the franchise of holding a market and taking 
custom there. No prerogative of David I.’s, or Robert I.’s, 
or James I.’s, was better recognised or oftener exercised than 
the granting by the king of a market. The difficulty was 
that such grants could not have effect without infringing on 
the monopoly of the king’s burghs:(a) they led to bitter 
and long-continued disputes and lawsuits, and even fights, 
betwixt the townsmen of different places. 

Betwixt 1122 and 1159, for instance, Robert, bishop of 
St. Andrews, had license from King David I. to set up a 
burgh under his castle of St. Andrews, and to constitute 
Mainard the Fleming its first provost. But for many years 
the king’s burgesses at Cupar denied the right of the citizens 








common law throughout the kingdom, that religious men and other persons 
passing through the country with their carts might into whosesoever fee they 
came tarry there for one night and feed their beasts, so that they did not trespass 
upon corn-fields or hay-meadows ; this was to be observed in future on pain of 
full forfeiture (Reg. de Melros, i. 273). 

(a) It was clear feudal law, apart from Magna Carta, that the king could not 
by his grant to one man infringe the rights of another (Reg. Maj. ii. 50). If the 
king, for example, granted a charter with specific boundaries, and it was found 
that these included a portion of another man’s fee, the grant was so far void, and 
the grantee might claim from the king a reasonable compensation, excambium 
(Ass. Reg. Wil. c. 24, A.P. i. 379). 
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of St. Andrews to have a market. On 24th February, 
1369-70, it was decided by King David II. and his Court of 
Parliament that the city was entitled to a market and to 
damages from Cupar for a recent interruption of it.(@) 

King David I. had also granted to the bishop of Brechin 
the right to hold a market there every Sunday; but how 
should that take effect without hurting the king’s burghs of 
Montrose, Dundee, and Forfar, which already divided the 
district amongst them? For three centuries Montrose 
especially kicked against it. In the second year of his 
reign Robert [. issued a mandate to the sheriff of the 
county to see that the market of Brechin was not disturbed ; 
and yet in March, 1352, Montrose contrived to obtain letters 
from David II. inhibiting the holding of markets at Brechin, 
and the buying and selling there of any customable goods. 
In 1364, on the order of the same king and his council, the 
Chamberlain held an inquest, with the result that it was 
found that Brechin was now using a market as it had done 
in the time of Robert I.; and the king by two charters, one 
of 1366, the other of 13869, confirmed the market to the 
bishop and inhibited Dundee and Montrose from interfering 
with it ; the merchants of Brechin were not to be impeded by 
Dundee, Forfar, or Montrose from free access to their city by 
ships, boats, and farcosts. Nevertheless, in 1450 two more 
inquests were held upon the same subject, one before the 
sheriff and the other before the chamberlain ; and next year 
King James II. grants another charter reciting all the grants 
and inguests and confirming the market. It is surprising, 
after all this, to find in 1508 a lawsuit pending before the 
lords between Montrose and Brechin as to the bishop’s 
market.(b) 

In 1493, the king’s, or rather the prince’s burgh of 
Renfrew sued the bailies of the Abbot of Paisley for customs 
they claimed to levy in the town of Paisley under their 
charters; but the Lords Auditors found that Renfrew had 





(a) A.P. i. 85 and 509. 
(b) Reg. Ep. Brechin passim. 
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no such right, because Paisley had been created a free 
barony and regality prior to Renfrew.(a) 

The hottest and longest fight of all, however, was that 
betwixt the bishop's burgh of Glasgow and its neighbours at 
Rutherglen, Renfrew, and Dumbarton. Betwixt 1175 and 
1211 the bishop of Glasgow had charters from William the 
Lion granting a yearly and a weekly market with all 
freedoms belonging to any market in the kingdom, and 
granting his firm peace to all coming to the markets.(b) 
This grant, which is referred to by the cautious antiquary of 
1835 as creating Glasgow a burgh-of-barony, with “certain 
privileges as to tolls and markets,” was resented by 
the King’s burgesses of Rutherglen and Renfrew: yet 
between 1224 and 1227 Walter the bishop had three 
charters from Alexander II. confirming the market with 
all freedoms enjoyed by any other burgh, and that all the 
bishop’s burgesses should have full peace going and coming 
through the whole realm. In 1226 the same king directed 
that his provost and bailies of Rutherglen should take no 
toll or custom in the town of Glasgow, but take them at 
the Cross of Schedinstun,(c) as they were wont of old 
to be taken. In 1235 the same king granted a charter 
to the effect that the bishop’s men should be quit of all toll 
throughout the kingdom. Dumbarton had recently been 
created a burgh-royal,(d) and was pressing the burgesses 
of Glasgow on the other side; and the bishop, in 1242, 
obtained from Alexander II. a charter to the effect that his 





(a) Act. Aud, p. 176. 

(b) The great markets occurring once or twice a-year lasted many days. The 
yearly market granted to Glasgow began on the octaves of St. Peter and St. Paul, 
and lasted eight days. This was a general rule for a “great fair:” the annual 
wool fair at Inverness still, I believe, lasts eight days. The weekly market of 
Glasgow was held on Thursday (die Jovis). In many royal burghs (¢.g., Forfar 
and Crail), the weekly market day was Sunday, and at the Reformation the 
Estates passed particular Acts and a general Act (1593) changing the day. 

(c) a.e., Shettleston. This place was within the bishop's fee: it is referred to 
in the bull of Pope Julius, a.p. 1181, as “the town of the son of Scad” (Reg. Ep. 
Glasg. i. 49). 
(d) In 1221. 
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burgesses and men might go into Argyle and the Lennox 
and through the whole kingdom to buy and to sell and to 
exercise all merchandise as they might will, freely and 
without impediment from the king’s bailies of Dumbarton, 
or any other of his bailies, as they might have done before 
the burgh at Dumbarton was founded. In 1449 the bishop 
again had recourse to the king, and James II. sent his 
letters under the Privy Seal to the bailies of Renfrew and 
Rutherglen commanding them to take no toll of and make 
no impediment to any of the lieges coming to or going from 
the market of Glasgow. Next year the town was erected 
into a burgh of regality, no doubt: with a view to strengthen- 
ing its position as against its rivals. Glasgow appears as 
one of “the Fre Burrowis subject to pay Extent within 
this Realm” in Balfour’s Practicks (1580), it reverted to 
the Crown by the Act of Annexation passed in 1587; it 
had been represented in Parliament as early as 1546, and 
it became a recognised king’s burgh under a charter of 
Charles I.’s, confirmed in Parliament in 1638, which declared 
that its burgh-mails should thenceforth be payable directly 
to the Crown.(a) By 1676 we find Glasgow and Dumbarton 
uniting to attack the burgh-of-barony of Greenock with 
reference to imports.(b) 

Leith presents a unique example of one burgh holding 
feudally of another burgh. Not only did it lie within the 
trade-territory of Edinburgh, but that city had at a very 
early period acquired the feudal superiority of it—as the 
phrase went, Edinburgh was “the baron” of Leith; it 
had the same relation to the port as Florence to Pisa, 
or Bern to Lausanne. In 1518 we find Edinburgh 
obtaining a decree interdicting the inhabitants of Leith 
from buying wool, hides, skins, cloth, and all merchan- 
dise in the country from unfreemen ; all such merchandise 
was to be brought to Edinburgh, and there “coft” from 





(a) Reg. Ep. Glasg. Jassin, and Rep. on Municip. Corp. 1835. 
(b) Morison’s Dict. p. 1908. 
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the burgesses; there was to be no packing nor peeling 
within Leith—it was all to be done within Edinburgh, 
and custom taken on the goods there; the inhabitants of 
Leith were also to desist from buying wine, coal, victual, 
timber, pitch, tar, lint, and other goods coming to Leith 
from strangers ; all such goods must first enter the books of 
the town of Edinburgh and be controlled there, and the 
bailies and other king’s officers: be satisfied of their dues 
therefrom ; nor were the people of Leith to buy herring, cod 
(kelyng), seals, or other fish coming to the Port, or to peel 
and salt these for exportation to England or other foreign 
parts. In 1522 another decree inhibited the inhabitants of 
Leith from buying prize goods coming in prize ships, these 
were only to be bought by the burgesses of Edinburgh, and 
from men thereof.(a) Linlithgow exercised a similar domi- 
nation as regards trade over Blackness, and Haddington over 
Dunbar. 

These examples show the general conditions on which 
inland and foreign trade was carried on betwixt the times of 
David I. and the Union of the Crowns. Apart from the 
monopoly of trade, and so far only as regards the petty 
customs, we see that if an uplandman or a merchant resorted 
to a subordinate market he paid double custom, first the toll 
of the king’s burgh, and then the toll of the lord of that 
particular market. When David II. granted to the Abbot 
of Dunfermline that the burgesses and merchants of his four 
burghs of regality—viz., Dunfermline, Kirkcaldy, Mussel- 
burgh, and Queensferry—might buy and sell and have a 
market and take custom from those frequenting it, the 
markets of Inverkeithing and Edinburgh would be affected, 
but on the other hand the bailies of these royal burghs would 
come to the new markets and levy tolls there. A good 
illustration of the taking of double toll is to be found in the 
cartulary of the Bishop of Moray. On Sunday, 7th June, 
1383, as bishop Alexander was making the passage by his 





(a) Morison’s Dict. p. 1903. 
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water of Lossie, from his castle of Kinnedder to the church 
of Urquhart, he came at Krannokys Ford upon a fareost— 
v.e.,@ small vessel, lying in the water near the sea, and 
demanded of a man found alone on board whose ship it was, 
and by whose license it came into the river. The man 
replied that the farcost belonged to John of Lang, and it 
came thither through the burgesses of Elgin ; on which the 
Bishop said that neither the burgesses nor any other could 
give such authority or license since the river, as well as the 
river-bottom held of the Church of Moray, and was his and 
no other’s; and he demanded that a wad or pledge should be 
given him in token of the arrest of the boat. The man held 
out to him a small axe, which in his master’s name he asked 
should be taken in pledge. ‘To this the Bishop agreed, the 
axe to be restored when demanded of him. On his return, 
later in the day, the Bishop found at the ship the master, and 
also certain burgesses of Elgin—viz., Philip Byset and 
Henry Porter, who were taking out of her barrels of beer, 
and sacks of tallow and white flour, and had their horses and 
sleds standing upon his land of Kinnedder. The Bishop, with 
his own hand, arrested them with the ship and its anchor, on 
the ground that they were committing purprision (trespass) 
upon his land. Afterwards he gave the same in pledge to 
Philip Byset, who asked this urgently in name of the com- 
munity of Elgin; the condition was that they should be 
made forthcoming to the bishop at his cathedral church upon 
eight days’ warning, that he, the bishop, might take thereof 
the accustomed fine and penalty. So that a foreign merchant 
resorting to Elgin paid a toll at the mouth of the Lossie to the 
bishop of Moray, and another toll to the bailies of Elgin 
when he sold his cargo.(a) 








cal 





(a) Reg. Ep. Morav. 369. Elgin was originally a king’s burgh, and continued 
so, notwithstanding of the removal thither from Spynie of the Bishop’s see in 
1224, Betwixt 1307 and 1324 it became an earl’s burgh, under the charter of 
Robert L, whereby he granted to his nephew, Randolph, the earldom of Moray 
and his three burghs of Elgin, Forres, and Invernairn. Reg. Moray. 342. By 
Martinmas, 1368, the earldom and the burghs had reverted to the Crown (Ex- 
chequer Rolls, ii. p. 71). Elgin appears in Balfour’s list of 1580 as a king’s 
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No adequate conception of the petty customs as levied in 
these early times is possible without reference to the rules as 
to buying and selling in the King’s Market, as to the prices 
and quantities, and as to forestalling and engrossing; they 
will form startling reading for a merchant or a housewife 
of the present day. 

No man outside the king’s burghs might have a brewery 
unless he had “pit and gallows ”—ze., unless he was of 
baronial rank(a#); and such a man might only have one 
brewery. No man but a king’s burgess might dye cloth 
or cut it to sell by the ell; if any man did so, the cloth 
might be seized, and he was in the king’s mercy.(b) No 
prelate or kirkman, no earl, baron, or secular person might buy 
wool, skins, hides, or the like merchandise ; if he possessed 
such goods, he might sell them but only to merchants 
in the burghs of his own sheriffdom.(c) No man might deal 
in merchandise outside the gates of a burgh—he must proffer 
his cattle or goods in the market, and at the market cross. 
No foreign merchant coming to a haven might buy or sell 
any kind of merchandise except from or to a burgess ; nor 
might he cut cloth or sell it in pennyworths; he must sell it 
in gross, and to a merchant-burgess and no other.(d) No 








burgh. The Bishop’s claim to a toll against a vessel discharging at a king’s 
burgh, seems doubtful. Curia Regis might have disallowed it, they might have 
required the Bishop to show his charters, and, like the prior of Drax, to con- 
strue the words sok sak tol et them, the curious will note that the Bishop founded 
his claim upon purprision—the land on which the vessel rested, and on which 
the horses and sleds stood was his. It was probably to meet such cases that acts 
of the time of Queen Mary and James VI. provided “ that all common high-gates 
to and from free-burrows, and to and from dry-burrows from and to sea-ports 
next adjacent be keept, and no stop made thereuntill” (A.P. Mary, 6-53 ; James 
VI. 12-156). 

(a) Constitutiones Nove pro Burgensibus a Regi Willelmo, A.P. i. 766—“ A 
baron properly is he who is infeft with power of Pit and Gallows” (Mackenzie 
on Crimes, ii. 13, 1). 

(b) A.P. i. 666. (c) Assise Regis Willelmi, c. 40, A.P. i. 383. 

(d) Ibid. c. 41. There was also legislation in the times of James 1V., Mary and 
James VI., to the effect that all ships from abroad should come only to free 
burghs to make merchandise, and that they should buy and sell only with free- 
men (A.P. James IV. 1-3; 1488, A.P. ii. 209; and 4-41 ; 1493, A.P. ii. 234; 
Mary, 6-59 ; 1555, A,P. ii. 499; and James VI. 20, 8; 1609, A.P. iv. 435). 
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woman clothed with a husband might buy wool in the 
market-place ; and a burgess might have only one boy 
(“knave ”) to buy wool or hides for him. If any man to the 
damnifying of the community bought contrary to this statute- 
merchant, the goods were seized to the use of the guild; 
and the burgess or the boy incurred a fine of 8s., which is 
described in the Burrow-laivis as “ the full forfeiture” of a 
burgess, and as so severe a fine that it was “al seldom 
tane.” (a) 

A forestaller, engrosser, or regrater(b) was a man who 
bought grain, beasts, flesh, fish, or other articles of food with 
intent to sell again at an enhanced price in the same market 
or in another in the neighbourhood, or who contracted to 
buy grain whilst it was still in the field. It was the 
business of the king’s Chamberlain on his ayre or annual 
visitation of the burgh to ascertain if any man were fore- 
stalling the burgh buying or selling beasts or any other 
goods by sea or by land; the offence was atoned for by the 
full forfeit of 8s.(c) No man resident within or without the 
kine’s burgh, so say the Burrow-lawis, “sall be sa hardy 
on the mercate-day for to pass ututh the lymytis of the 
burgh for to by ony gudis befor that it cum wythin 
the yettis of the toun . . . and thai that dois the contrare 





(a) Statuta Gildae, sec. 34, A.P. i. 486; and Burrow-lawis, sec. 39, A.P. i. 
340. With reference to the Burrow-lawis, Professor Innes says: “Such as they 
are, I believe that no other body of burgh-laws so ancient and so well authenti- 
cated exists in the world” (v. Pref. to Anc. Laws of Burghs, Scot. Burgh Ree. 
Soc. 1868). Statuta Gildae, though professedly a collection of the customs of 
Berwick-on-Tweed was really a code supplementary to the Burrow-lawis of the 
age prior to the death of Alexander III. (a.p. 1285), A.P. i. 44. 

(b) If these epithets are to be distinguished—a forestaller was one who stole 
before his neighbours to get a bargain ; an engrosser was one who bought more 
than he required for his own use, trusting to sell to his neighbours in their 
need ; and a regrater was one who bought with a view to a scrappy profit. 
A huckster was, as we shall see, a regrater who kept within certain rigid 
rules. 

(c) A.P. i. 681 and 701. No man, however great his estate, might repledge 
his man accused of forestalling from the burgh court or the chamberlain ayre, 
“except them quha hes ane burgh neir adjacent to them havand priviledge in 
auld times in sic causses ” (Curia Quat. Burg., a.D. 1405, A.P. i. 708). 


























Xow 

















THE PETTY CUSTOMS. 317 


and tharupon is convyckit sal pay amerciament of viiis. 
unforgyffyn.” (a) 

Within limits, however, speculation was allowed. ‘It is 
to wyt,” say the Burrow-lawis, “that hukstaris, that byis 
and sellis again to wynnyng, sal nocht by ony thing befor 
that undyrn be rungyn in winter, and mydmorn in summer” 
—i.e., before nine o'clock, the third canonical hour, in 
winter, and seven o'clock, the first canonical hour, in 
summer. The hucksters might not buy any wrought or 
dyed wool, or any but white wool; and they might not buy 
any yarn or the like except during the time of the market.(b) 
At Berwick-on-Tweed the rule was that no regrater might 
buy fish, hay, oats, cheese, or any other thing brought to 
the burgh for sale, before the ringing of the bell in the 
belfry ; and no goods might be bought above Tweed Bridge 
or in the Bridge-gait, or outside the town gates; they must 
first reach the market-place.(c) The bailies seized goods 
bought contrary to the rule, and forfeited them to the guild 
or to the use of the poor. In Edinburgh and Perth the 
unprivileged trader from other quarters was allowed to retail 
cloth during the summer from Ascension Day to the first of 
August.(d) As late as 1712 it was matter of decision in 
the Court of Session that country butchers, resorting to the 
markets of Edinburgh with their meat and skins, were free to 
sell their skins to the best advantage, and were not bound to 
sell at the price set on them by the skinners or the magis- 
trates, but might convey them back if they got not their 
own price.(e) 

Not only the hucksters but also all dealers in ale, bread, 
flesh, and fish were bound, in King David's day, to sell their 
goods to all men whether resident within or without the 





(a) Burrow-lawis, sec. 72, A.P. i. 347. A merchant-burgess encroaching on 
the liberty of another burgh was punishable at the chamberlain’s ayre as a 
forestaller (Ass. Reg. Wil. sec. 39, A.P. i. 383). 

(b) Burrow-lawis, sec. 66, A.P. 1. 346. 

(c) Statuta Gildae, sec. 32, A.P. i. 436. 

(d) E, W. Robertson’s Scotland, i. 304. 

(e) Morrison’s Dict. 2021. 

VOL, XI.—NO. 4. 
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burgh, or merely passing through it; they might not keep 
overnight in their houses goods of more value than 4d., as 
long as there were any men desirous to buy; the penalty 
again was 8s.(a) The points of enquiry for the Chamberlain’s 
Ayre as regards the hucksters were these, Were they fore- 
stalling the bureh as to wool, hides, skins, meal, or malt? 
Did they pay custom as often as they sold their goods? 
Did they sell any goods privately on the floors of their 
houses and so avoid paying the custom? Did they sell 
goods at Leith, Dundee, Perth, Edinburgh and other places 
and keep back the custom in great prejudice of the king and 
undoing of his burgh? Were they forebuyers of wheat, 
barley, oats, or cattle, and did they set up cries so as to 
make prices fluctuate? Had they been usurping the guild- 
privilege by baking or brewing or tapping wine, wax, tar, or 
soap? Had they been buying leather or bark and conceal- 
ing the king’s custom ?(d) 

All these offences were prosecuted either in the burgh 
court or before the chamberlain when he made his ayre. 
The dean of the guild-merchant was censor morum for the 
community; he was the town’s fiscal, bound to accuse all 
forestallers and see them convicted and the sentence carried 
out; and he accounted periodically for all fines and unlaws.(c) 
It was his officers who apprehended stranger merchants 
transgressing the rules and breaking the king’s protection.(d) 
In James VI.’s time it was enacted that the lord-high- 
treasurer or the king’s advocate might also prosecute. (e) 





(a) Burrow-lawis, sec. 67, A.P. i. 346. 

(b) Iter Cam., sec. 21, A.P. i. 699. 

(c) Skene’s Memorialls. 

(d) Ass. Reg. Wil. sec. 41, A.P. i. 383. 

(e) A.P. xii. 148. All these restrictions long ago went into desuetude, but 
they were only repealed by the statutes of 12 George IIL, ¢. 71, and 7 & 8 
Victoria, c. 24. In England, within this century, a prosecution at common law 
for forestalling was sustained. The Scottish statutes on the subject repealed by 
the Act of 1844 extend from 1503 to 1661. It is clear from Sir George 
Mackenzie’s handling of the subject in his book on Crimes (pub. 1678), that 
the anomalies involved were patent to him. Yet as late as 1703 the Scottish 
Estates passed an Act prohibiting butchers from taking land exceeding an acre 


























THE PETTY CUSTOMS. 319 


But the humours of the king’s Mercate are not exhausted. 
To the seaports which included burghs like Perth and Brechin, 
and even, as we have seen, Elgin, came merchants from across 
the North Sea, and from England and Ireland; and to the 
burghs, generally on market-day, came all the uplandmen of 
the district. ‘All dwellers in the country,” declares the 
king (according to Skene, Robert I.), “als weil freeholders as 
peasants who are dwelland in our sheriffdoms sal come with 
all their moveable wares for sale to nane uthir mercat nor 
ours . . . and if thai be convictit of doing otherwise ilk ane 
sal pay 8s. for his forfaultour and tyne his ware.”(a) As late 
as 1592, the monopoly of the burgesses was recognised in its 
fullest extent: ‘Na person within this realm suld exerce the 
trafique of Merchandise bot the Burgesses of free-burrowis,” 
and penalties for infrmgement were imposed. The same 
Parliament passed an Act forbidding the exercise of all crafts 
within suburbs adjacent to burghs. In James III.’s time, 
it had been enacted that all merchants must be freemen- 
indwellers in burghs; and in James VI.’s time (1697), it was 
declared that all unfree persons, not being actual burgesses, 
should desist from using of any trade or merchandise.(b) In 
England, at the same period, it was declared for law that “if 
an inhabitant in the country goes with wares in the same 
county from one house to another to sell them, and not in 
open markets, he is a rogue within the Statute 39 Elizabeth, 
e. 4."(c) Such of the country folk as chose, however, might, 
on market-days, set up stalls or booths whereon to display 
commodities for sale. They were known as Stallangearis, 
Cremaris, and Mersaris. Every stallanger had to come to 





untilled and unsown with corns under the pain of £100, besides the forfeiture 
of all beasts grazed on the land and the burgess-ship of the taker. The object 
was to prevent butchers from having fattened cattle on hand, and so forestalling 
the country people’s market; but a case occurred on the Act in 1708 from 
which it is evident that it was from the beginning unenforceable (Morison’s 
Dict. 2019). 

(a) Fragmenta, 49 ; A.P. i. 729. 

(b) A.P. 

(c) Jenk. 7 Cent. 319. 
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terms with the bailies (“mak fyne with the borow-greffis ”) 
for the toll of his stance, or pay a halfpenny every market- 
day: and every mercer who had a covered booth in the 
market on the market-day, paid a halfpenny for custom—if 
his booth had no cover, he paid a farthing.(@) 

On the market-days, every man, whether to-burgh or 
upon-land, was free of the fair. If an uplandman who owed 
a burgess money came into the town on market-day, the 
burgess might not “tak a pund” or distrain on his goods 
whilst the market lasted ; it was different, however, if he set 
up a stall.(b) As soon as the burgh-serjeant or “ criour” (Lat. 
preco) had cried the peace of the fair, no man’s person might 
be taken or attached unless he had broken the peace in coming 
to the fair, or being there or returning from it, or unless he 
were the king’s traitor, or such a misdoer as the girth of Holy 
Kirk did not protect.(c) If any gentleman found in the fair 
his fugitive bondman, he might not chase or seize him whilst 
it lasted.(d) Ifa man came upon any chattel, be it a beast 
or anything else, which had been stolen from him, he might 
not seize it, but he might take the man in whose hands he 
found it before the bailie of the fair. It was the duty of the 





(a) Burrow-lawis, sec. 37 ; A.P. i. 339. 

(b) “The burges may punde ane uplandis man wythin the market and utouth, 
wythin his house and utouth, bot gif the fayre be haldyn in the burgh or that he 
war in the Kyngis oste or in yhemsale of the Kyngis castell” (Burrow-lawis, sec. 
3; ALP. i. 333). 

(c) Ibid. sec. 86; A.P. i. 350. Holy Kirk was no asylum for notorious 
ravagers of fields, or robbers on the highway, or violators or breakers of churclies, 
or those excommunicated canonically or by man. In the time of Alexander II. 
(1214-49), it did not absolutely protect robbers, or thieves, or man-slayers, or 
those that betrayed their lords: but if they shrived themselves and made amends 
to the injured, and came to terms with the king for a fine, they were safe of life 
and limb. In the time of Robert II. (1371-90), and by an Act of 1373, it was 
declared that if a man accused of homicide, perpetrated by murder or forethought 
felony, fled to girth and did not surrender to trial, he was to be treated as con- 
victed and outlawed : but if he surrendered, and at the trial showed that he had 
only committed homicide by chuademelle (chance-medley), he was to be restored 
to girth. He might find it expedient even then to abide in sanctuary, so as to 
elude the vengeance of the kindred (Reg, Ep. Aberd. vol. ii. ; sec. 26 of Stat. 
Eccl. Scotic. ; and A.P. i, 401 and 548). 

(d) Burrow-lawis, sec. 88 ; A.P. i. 350. 
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bailie to compel the man to name his lord and his place of 
abode, and to require him to find a borch or surety that on 
the fifteenth day after he would answer the claim. If he was 
unable to find a surety, the bailie took the property into his 
custody meantime.(a) The bailie of the fair was nc: always 
a town’s bailie. In great fair-time, a period generally of 
eight days, the Constable of the Castle or his bailie displaced 
the officers of the burgh, who for the time gave up the keys 
of the tolbooth. The constable decided all disputes and 
punished all offences, and took not only the fees, fines, and 
profits of his court of pre-poudre, but also the customs levi- 
able. This lucrative office in many cases subsisted long 
after all traces of the castle itself had disappeared.(b) 

The community in land possessed by the king’s burgesses 
had a curious analogue in trade known as “ Lot and Cavil,” 
or “ Loth, Cut, and Cavyl.” Every staller, and indeed every 
man coming to the fair, had, as long as the fair lasted, lot and 
cavil with the burgesses. If a burgess bought from a ship 
herring, salt, corn, pease, beans, or other the like merchandise 
(as we have seen, the stranger-merchant must sell in gross), 
he was bound to let every one of his neighbours, and in fair- 
time every by-stander, have as much of it as he needed for 
his sustenance, without any enhancement of the price—so 
long as the original quantity was not diminished to one- 
fourth part. If his neighbour obtained from him by false 





(a) Ibid. sec. 87. 

(b) The castle of Forfar, for example, was “tumbled to the earth” by Robert I. 
in 1312, but as late as 1676, the Earl of Strathmore, as hereditary constable of 
it, tried with the town of Forfar the question whether he was entitled to the 
fines and customs of a fair which had been granted to the town subsequently to 
his own grant of the constableship: it was held he was not. Down to 1692, the 
Earl of Eglinton rode the fairs of the burgh of Irvine and took half the customs. 
In 1747, when the Heritable Jurisdictions were abolished, two hereditary con- 
stables still remained—viz., the Earl of Strathmore in respect of Forfar, and 
Erskine of Dun for the castle of Montrose, a building or a stead which had been 
in private hands since 1488, if not earlier. They claimed compensation for the 
profits of their courts, and the Earl received £600, and the baron of Dun, £500. 
In 1799, the magistrates of Forfar for three hundred guineas bought from Lord 
Strathmore his hereditary interest in the tolls and customs of their Great Fair 
of St. James. 
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representation more than was necessary for his sustenance, 
he paid the full forfeit of 8s. or (at Berwick) a cask of wine. 
The price of every portion was payable on delivery at the ship’s 
side. All the neighbours and guild-brethren present at a 
purchase of herring were entitled to stand in for a lot at the 
original price ; if any man not present insisted on having a 
lot he paid the buyer 12d. for his profit. At Berwick and 
other king’s havens a man convicted of a breach of these 
rules, or one who having claimed a lot failed to pay for it, 
forfeited a cask of wine to the guild. No guild-brother 
might claim lot or cavil with another for a less quantity than 
half-a-quarter of woolfells, half-a-dakir of hides, or two 
stones of wool.(a) No man might buy woolfells, wool, or 
hides, or cut a web of cloth to sell again, unless he were a 
guild-brother or a foreign merchant in pursuit of his business. 
No foreign merchant and, except in fair-time, no landward 
man had lot or cavil with the guild-brethren.(b) 

All merchandise coming by sea must be landed before it 
could be sold; an exception, however, was made for salt and 
herring, these might be sold from the ship. At Berwick no 
man might buy corn, pease, beans, salt, or fish coming to the 
town in a ship until she had rested on dry land and the oars 
were out of her. No man might buy cheese, coals, or any 
the like commodities but at the ship’s side—namely, at the 
Red Brae; and the goods were not removable except 
between sunrise and sunset. No foreign merchant bringing 
tanned hides to sell might sell them indoors, he must sell 
them in the market-place, and on the market-day.(c) No 
ship laden with salt might discharge her cargo into any 
house in any town or port of Scotland to sell it by bolls, 
chalders, or smaller measures; it must be sold by the 
merchant in gross to the burgesses. If such a ship brought 
up in a harbour south of the Forth, touched the earth with 








(a) This was ordained by the Berwick Guild in a.p. 1284, 
(b) Burrow-lawis, sec. 54; Stat. Gilde, secs. 23, 27, 41, and 48 ; Curia Quat. 
Burg., sec. 4; A.P. i. 343, 435, 437, and 704. 
(c) This was enacted by the Guild of Berwick, a.p. 1283; A.P. i. 437. 
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her anchor, and sold part of her salt, and the merchant, dis- 
satisfied with the price, proposed to go into the district of 
Scotland proper (ze, Argyle and the Lennox), or into the 
district of Moray, or elsewhere(a@) with the remainder, custom 
at the rate of 1d., and ata later time at 4d. a chalder, was 
exacted from him on his outgoing—this was not so much an 
import-duty as a fine for not selling the whole at the port 
which first received him.(b) 

If a dispute arose betwixt a foreign merchant and a 
burgess, custom required that the bailies should give judg- 
ment on it within the third flood-tide. If any dispute arose 
betwixt the shipmen of two ships from foreign parts 
(“schippis of othir strange kynriks”) whilst they lay in 
the king’s haven, the bailie decided it; and the successful 
ship was free to leave the roads as soon as she had given her 
toll and paid all she owed to the king’s land, whilst “the 
tane of the tothir sall get his rycht quhar he best may.” In 
the sixteenth century this jurisdiction had passed from the 
bailies to the dean of the guild-merchant. The Act 1593 
ce, 84 confirmed the dean’s jurisdiction betwixt merchant and 
merchant, and betwixt merchant and mariner, as it was 
then used in the town of Edinburgh; it was to have force 
“according to the loveable forms of judgment used in all gud 


towns of France and Flanders.” (c) 
GrorcGE Law. 





(a) Versus Scociam vel versus Moravian vel alibi. 

(b) Burrow-lawis, sec. 9; Statuta Gildae, secs. 26 and 45 ; Cust. Port. sec. 1 ; 
A.P. i. 334, 484, 437, and 671. 

(c) Burrow-lawis, secs. 8 and 25 ; A.P. i. 384 and 337; A.P.2. The Dean 
of Guild’s mercantile jurisdiction has been long disused. 


(To be continued.) 

















Current Topics. 
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Australian Federation.—This great movement, now happily accom- 
plished, has scarcely received the attention it deserves from the con- 
stitutional lawyers of the country. The subject has been recently treated 
with learning and acuteness in the Quarterly Review. It is now more 
than forty years since Sir Charles Gavan Duffy secured the appointment 
of a Select Committee of the Victorian Legislative Assembly, to consider 
the question of Federal Union. The other Colonies followed suit, and from 
1863 to 1883 ten intercolonial Conferences were held with a view to 
common action as to posts and telegraphs and some other matters. The 
Imperial forces were withdrawn in 1870, and this made defence a 
necessary subject of discussion. Immigration of labour, transportation 
of convicts, the criminal law, the rabbit plague, were also considered, but 
nothing of permanent value done. In 1883 New Guinea was annexed 
by Queensland, and this led Lord Derby to point out that, if the Colonies 
desired greater power, and to diminish the responsibility of the mother 
country in such matters, the best method was by confederation. In 1885 
the Imperial Parliament sanctioned the establishment of the Federal 
Council of Australasia. This Council had no financial powers ; it con- 
sisted of nominated delegates; it was never joined by New South Wales 
or New Zealand; its proceedings were irregular and feeble. In 1889 
General Edward’s report on the defences of Australia may be said to have 
started the final movement, in which Sir Henry Parker has been so pro- 
minent a figure, and which, after much voting in the summer of 1899, has 
now resulted in a new Colonial Commonwealth, of which the Parliament 
consists of the Queen, a Senate, and a House of Representatives, meeting 
in the meanwhile at Melbourne, It is interesting to notice, amid the 
chorus of loyalty now arising from these Colonies, that Federation 
practically loosens the bond between them and the mother country. As 
to the division of power between the Central Government and the separate 
Colonies, the new Constitution is American rather than Canadian. The 
Colonies retain everything they have rot surrendered, including power to 
modify their own constitution and appoint their own executive and 
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judiciary. But the provision and control of defence, and the freedom of 
trade by land and sea, including the collection of customs duties and 
excise, the posts and telegraphs, are surrendered to tle Commonwealth, 
In fact, within two years, uniform customs duties and excise are to be 
established ; and although the railways and boundary rivers are not 
transferred, the Commonwealth has power to legislate with reference to 
railways as well as to trade and commerce generally. Under Sir Edward 
Braddon’s clause, known as “the Braddon blot,” one-fourth of the 
£6,000,000 available from customs and excise is to be applied by the 
Commonwealth, and the balance returned to the States, unless the State 
debts are taken over. The Commonwealth will also deal with deep sea 
fisheries and immigration, and care is taken that the American scandal of 
a chaotic marriage and divorce law shall not be reproduced. In the 
Senate each State has six members, while in the Lower House, representa- 
tion is according to population, giving altogether about sixty members ; all 
are elected and on the same franchise. The periods of service are six 
years and three respectively. When a measure is twice passed by the 
House and rejected by the Senate, the Governor-General may dissolve 
both Houses. If the same difficulty recurs, a joint sitting is convened, 
and an absolute majority of the total members will pass the law. 
The position of the Governor-General is naturally of the greatest 
interest. Besides his normal executive functions, he will have such 
powers as the Queen may assign to him. He will direct foreign 
relations, grant pardons to convicted offenders, and possibly act as High 
Commissioner of the Pacific. But the Colonies will not surrender the 
right they have so frequently and so disastrously exercised of arranging 
their own Commercial Union with foreign countries. Happily, the new- 
born spirit of loyalty may be expected to modify the trade policy of 
the Commonwealth. There is to be a Federal Supreme Court, called the 
High Court of Australia, which may pronounce on the constitutional 
character of the Colonial statutes, and the judgments of which will be 
final and conclusive. The appeal to the Judicial Committee of the Privy 
Council, however, remains open, and looking to the strength and reputa- 
tion which have lately belonged to that Court, the great investments 
of British money in Australia, the importance to Australian foreign trade 
of a uniform commercial law, it may be conjectured that Colonial 
appeals will still flow to London. The Royal Prerogative to grant special 
leave to appeal to the Privy Council, of course, remains: but the new 
Constitution jealously excludes any such appeal as to the interpretation of 
the Constitution, unless the public interests of some other part of the 
Queen’s dominions are involved. Unlike the case of Canada, where 
the fundamental principles of the Dominion Constitution can be altered 
only by the Imperial Parliament, the Australian Constitution can be 
altered by a majority of the electors in the majority of States provided a 


majority of all the electors voting also approve. It was not only natural, 
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but inevitable, that, as Lord Derby pointed out, when these great Colonies 
formally developed their political and commercial strength, the real 
responsibility of the mother country must diminish. That, however, will 
not exclude the friendly and permanent arrangement of many matters 
of common interest, and after all, as in the case of the colonies of Greece, 
the true and lasting bond of union in this case is the sympathy of 
two great nations and their loyalty to the Crown. As Burke has said, oar 
hold on the Colonies “is in the close affection which grows from common 
names, from kindred blood, from similar privileges and equal protection, 
These are ties which, though light as air, are strong as iron” (“On 
Conciliation with the Colonies,” p. 203), 


Suzerainty—A futile logomachy has been proceeding about this inter- 
esting word. In its origin it is no doubt a feudal technicality, and means 
something very different from its recent application. As Loyseau and 
other learned feudists inform us, there were two degrees of public seign- 
ory—the first, sovereignty, which belongs inalienably to the State; the 
second, suzerainty, or the dignity of subordinate fief: but it would rather 
appear that, even in feudal law, the second expression had a wider and 
looser application, the sovereign being sometimes called haut suzerain. 
This appears in the declaration, “I hold my kingdom of God and the 
sword, and will acknowledge no suzerainty beyond that.” Apparently 
that is very much the position of the President of the South African 
Republic. In modern diplomacy, the word has generally been used to 
denote the relation between a protecting and protected State, or between 
a semi-independent State and the paramount Power. The relations 
between Turkey, on the one hand, and Egypt and some of the Balkan 
States, are familiar examples. In some French treatises on International 
law the words suzerainty and sovereignty seem interchangeable. The 
word has not been used in the case of the Indian native States, 
which have theoretically full internal sovereignty, their relations to 
the British Empire being more or less defined by treaty. As Mr. Hall 
says: “In matters not provided for by treaty, a ‘residuary juris- 
diction’ on the part of the Imperial Government is supposed to exist : 
the treaties themselves are subject to the reservation that they may be dis- 
regarded when the supreme interests of the Empire are involved, or even 
when the interests of the subject of native princes are greatly affected.” 
Nor has it been used with reference to the numerous protectorates recently 
set up by European powers over barbarous or imperfectly civilised countries 
in Africa and elsewhere, the position of which was discussed at the Berlin 
Conference of 1884-85 and the Brussels Conference of 1890, and of which 
an example may be found in the South Africa orders in Council of 1891 
and 1894. In these cases, in a great variety of circumstances, the protect- 
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ing State insists on a reasonable measure of security being afforded to 
foreign subjects and property within the protected area. It is not 
suggested, however, that these areas form part of the British dominions, 
although in many cases they will soon become so. On the other hand, 


“States under the suzerainty of others are portions of the latter which 
during a process of gradual disruption, or by the grace of the sovereign, 
have acquired certain of the powers of an independent community, such as 
that of making commercial conventions or of conferring their exequatur 
upon foreign consuls.” In this case, a presumption exists against the 
possession by the subordinate state of any given international capacity, but 
of course any degree of independence may be stipulated by the State docu- 
ment. Mr, Hall says: “A State under the suzerainty of another, being. 
confessedly part of another State, has those rights only which have been 
expressly granted to it, and the assumption of larger powers of external 
action than those distinctly conceded to it is an act of rebellion against 
the sovereign.” In the vexed question of the Transvaal, it is important to 
notice that the legal position, when the unilateral] conventions were entered 
into, was that the Boers had no rights as against the Crown. The draft- 
manship of these documents leaves much to be desired, but the leading 
notes of sovereignty were clear enough—viz., there was to be no independ- 
ent treaty making power, and no extension of boundaries. Where there 
has been an independent State, and that State enters into agreements, 
not intended to be revocable, which “subject the external action of the 
State to direction by a will other than its own, it ceases within the sphere 
of these compacts to be independent, and consequently to be a person in 
international law.” In such a case, of course, the personality of the State, 
formerly independent, is not wholly merged, and “in matters not covered 
by the compacts, it retains its normal legal position.” This rule, however, 
would not apply to the case where the grant of internal independence pro- 
ceeded in favour of a territory formerly annexed to the sovereign Power. 
The discussion of the Transvaal case will perhaps introduce a new phrase 
into International Law, “a fraud upon the contract,” a policy or course of 
action which, avoiding as much as possible violations of the letter of a 
Convention, undermines the principles and defeats the objects of the 
contract. 


Prevention of Corruption Bill.—The principles of this Bill, which 
Lord Russell of Killowen is to re-introduce into Parliament next session, 
receive a temperate exposition from Sir Edward Fry in the Contemporary 
Review for November, 1889. He says that “the most ingenious of 
scoundrels have never persuaded the Courts to give a definition of fraud ; 
the Courts have always been ready to declare a particular transaction to be, 
or not to be, fraudulent;” and he accordingly approves of the system 
followed in the Bill of declaring certain transactions to be corrupt. It is 
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true that clause 3 may be said to contain a definition of corruption, but it 


is a definition of an extremely safe kind, because it refers to the law of 
principal and agent for the circumstances under which a payment made on 
behalf of a third party to an agent may be recovered by the principal on 
the ground of the fiduciary character of the agent. That is to say, the 
new criminal law is to be measured, or defined, by the existing civil law, 
So also with offering, receiving, and soliciting corrupt payments. 

This reference to the civil law is not available in the case of payment 
to—e.g., the agent’s wife : hence in this case the Bill declares such payments 
to be corrupt, unless either the consent of the principal be proved, or the 
absence of intention to corrupt and the presence of some reasonable and 
honest cause and its independence of all business relations with the principal. 
The case of advice which is not independent, but biassed by pecuniary 
interest, is not so clear as the other cases under the Bill, but there will be 
general agreement as to clause 9, which deals with “the pernicious 
practice of allowing a so-called trade discount,” under which double invoices 
and other devices are resorted to, for the purpose of enabling an agent to 
cheat his foreign principal by keeping the discount and charging the 
principal with the full amount. A more delicate case is that of the banker 
or solicitor, who gives directions as to the investment of the funds of 
customers, and pockets half the charges made by the stockbroker ; or the 
still more familiar case of solicitors pocketing, say 10 or 15 per cent. on the 
life and fire premiums paid on behalf of their clients. There is here at 
least a scintilla of service rendered, but not enough to support the com- 
mission which is taken without the knowledge of the client. As Sir 
Edward Fry observes, ‘‘ procuration” fees are a solid part of the loading 
on premiums, but whether they are or not, no such charge should be per- 
mitted without the consent of the client. With regard to the penalties 
proposed by the Bill, Sir Edward strongly supports the necessity of a power 
to imprison. He points to the recent case of the Paris Figaro submitting 
to a daily fine for the publication of a State Paper, but with greater force 
to the fact that trade associations exist in this country for mutual insurance 
against fines. We entirely agree with the suggestion that proceedings 
under the Bill should not require any preliminary leave of a judge or 
other official: the difficulty will be to get the machinery of the Bill 
sufliciently set in motion; this opinion has already been adopted by the 
Faculty of Advocates on the report of a Committee. The objeetion of 
impracticability, which has been so much urged against this Bill, is really 
disposed of by the fact that the Act of 1889, dealing with corrupt payments 
to public officers, has worked smoothly and successfully. Even should the 
Bill not pass, or not succeed when it becomes law, its introduction and the 
discussion upon it ought to do good in commercial circles. It may lead, 
as Sir Edward says, to the more frequent enforcement of the civil rights of 
principal against agent; to agreements like that now existing in the 
calico printers’ trade, not to give or take secret commissions ; more precise 
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stipulations in the contract of employment or agency ; increased supervision 
of, and better remuneration to, the agents. There can be no doubt that a 
great deal of shady business has come to be looked on as permissible, if not 
respectable, and it is the public as well as the mercantile interest to place 
matters on a more wholesome footing. 


Legal Education in America.—Professor Dicey has published a 
charming description of his recent visit to Harvard. Whether he went 
there as a philosophic lawyer, or as a patriotic Briton, is not disclosed, but 
his welcome seems to have been hearty and his experiences edifying. He 
paid Harvard the highest compliment in his power by joining Professor 
Ames’ class, and he says that his mind received a flood of light from Ames’ 
exposition of the case of Williams v. Carwardine, the difficulties of 
which, so far as supporting a theory of floating contract constituted by 
advertisement, have also been stated by Sir F. Pollock (Con: acts, p. 20). 
This makes a pretty picture, The Vinerian Professor of the Cornimon Law of 
England, the successor of Blackstone himself, sucking in the principles of 
the law of contract at the University founded for the illustrious Story. 
Professor Dicey gives a high testimonial to the character and results of the 
law teaching at Harvard. It recognises that law is a science, to be taught in 
the first place by professors, but also that it is to be taught to men about to 
enter a great profession. The exertions of the Professors are well 
supported by—(1) Pow Wow, or Law Club and Debating Society ; (2) the 
Moot Court, or formal discussions in presence of the Professors; (3) the 
Law Review published at Harvard, which, although contributed to by 
eminent lawyers, is really managed and edited by the students. Professor 
Dicey makes the interesting and suggestive statement that proved eminence 
in the Harvard class-room and Pow Wow forms a useful passport to 
professional life, because the young philosopher of the Bar straightway 
enters into partnership with an attorney who has been watching the 
academical performances of his co-equals, This is certainly an argument 
for fusion in America, but hardly for its introduction into this country. 
Professor Dicey recommends us all to read Holmes on the Common 
Law, Langdell on Contracts, Gray’s “ Rule against Perpetuities,” Thayer’s 
Preliminary Treatise on Evidence in the Common Law, and Ames on 
Consideration. Certainly, Holmes and Langdell are known and admired 
in Scotland, 


Old Age Pensions.—Political opinion on this subject seems to be in a 
hesitating condition. The Board of Trade report shows, what has previ- 
ously been pointed out in this Review, that the German system of com- 
pulsory insurance against the invalidity of old age has not been an 
unmixed success. After eight years’ working the amount paid did not 
exceed £2,750,000 in the year, but the expense was high and the pension 
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to each individual small. Under the French Law of 1895 the Caisse 
Nationale de retraites pour la vieillesse is made the channel of a State 
increase to society pensions in the case of persons above the age of seventy, 
This country was startled by the official statement that nearly one-half of 
the poor population above the age of sixty-five were in occasional receipt 
of poor law relief. The Aberdare Commission sat from 1893 to 1895, 
and reported that the ratio of total pauperism to the whole population had 
declined, the able-bodied pauper having almost disappeared, but that out- 
door relief was administered in a mischievously indiscreet manner, On 
the other hand, the poor-houses had improved in construction and manage 
ment, some of the larger unions providing what were practically separate 
old age asylums. The hints on the subject given by the Aberdare Com- 
mission have been followed up by Mr. T. W. Russell’s Committee on 
Cottage Homes, which recommends that, all children, except infants, be 
maintained outside the work-house ; that pauper imbeciles and epileptics 
(a numerous class) should be separately treated like the insane; and that 
cottage homes should be provided for respectable old persons. The 
Aberdare Commission further pronounced to be impracticable the main 
varieties of the old age pension scheme—the Booth, the Blackley, and the 
Chamberlain. Then, in 1895 the Rothschild Committee, consisting of 
permanent officials, actuaries, and members of friendly societies, was 
appointed and reported in 1898. They condemned the pension scheme 
consisting of deferred annuities assisted by the State. They pointed out 
that the scheme would operate only on the elapse of forty years, and they 
objected to such an increased financial responsibility being thrown on the 
State. They, however, produced a model scheme, suggested by Sir Spencer 
Walpole—viz., that every person above sixty-five, who had an income 
from an “assured source” of more than 2s, 6d. and less than 5s, per week, 
should receive from public funds a supplement not exceeding 2s, 6d. per 
week, This model scheme they at the same time condemned as inimical 
to thrift, and as applying to perhaps only one-third of the manual labour 
class (excluding the most destitute and the more thrifty), and also as open 
to fraud. Lastly, the question was sent to a Select Wommittee of the 
Commons which reported on 26th July, 1899. Or this Committee 
Mr. Lecky denounced the whole idea of a pension system as reproducing 
in a most dangerous form the evils of the Poor Law system prior to 1834. 
Another section of the Commons Committee proposed something like the 
French law of 1895—viz., that by a certain period of membership of a 
friendly society, or by virtue of certain other definite acts of merit, a right 
to pension should be constituted. To this it was replied that such a 
scheme would practically exclude women and Irishmen, who seldom join 
Friendly Societies, and also a great multitude of labourers the mobility 
of whose life is too great for such attachments, A third section 
of the Committee of 1899 preferred to define the deserving class as 
those who, being sixty-five years old, had not received poor-law relief for 
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twenty years, had not been convicted in a Criminal Court, and are not 
making more than 10s, per week, To this it was objected that, say by 
1920, the amount required at 5s, per week would be something like 
£15,000,000 or £16,000,000 per annum, and as an able writer in the 
Edinburgh Review has said, ‘‘ What burden has posterity imposed on us, 


that we should impose such a burden on posterity 1” But the majority of 
the Committee have agreed to define the future pension-holder as a British 
subject, sixty-five years of age, who has not for so many years received 
poor-law relief (except medical), is resident in the district, has not more 
than 10s. a week, “‘and has endeavoured to the best of his ability by his 
industry, or the exercise of reasonable providence, to make provision for 
himself and those immediately dependent on him.” It is supposed that in 
both language and spirit this last clause follows the system adopted by the 
Charity Commissioners in the pension schemes established for Endowed 
Charities. The cost is to go on local rates with an Imperial subvention. 
The Local Pension Authority is to consist of 1epresentatives of the Board 
of Guardians aud of some other local bodies. The rate of pension may 
vary in different localities. If this scheme is intended to confer a legal 
right, it looks like a return to the old Poor Law. If no right is conferred, 
then it is in substance Poor Law relief, depending on the discretion of a 
public authority. No doubt what has been described as “ the substitution 
of permanent, adequate and discriminating relief to the old for the present 
system of casual inadequate indiscriminating relief” would meet many of 
the cases that have been supposed to require an Old Age Pension system. 
But it has been acutely suggested that the reference to a definite rate of 
10s. per week may have the effect of depressing the wages and pensions 
paid to elderly workmen by employers, and of relieving the friendly 
societies from a duty which they ought to face. On the other hand, if a 
rate of income were defined, there would be less interference with private 
thrift. Whatever may be thought of the merits of the particular proposals 
of this or that Committee, the main thing to be kept in view in these 
discussions is that the virtue of thrift, which is increasing in the United 
Kingdom, shall not to any extent be discouraged. More particularly, the 
Friendly Societies ought to be encouraged and helped to face the problem of 
old age insurance for their members. One thing is clear that, if many 
painful and deserving cases of need are to receive justice, the treatment of 
them must be transferred from the present Poor Law authorities. There 
is room for the administration of a higher-class charity, and there is a con- 
siderable mass of charitable funds which might be employed more wisely 
than at present in that direction. Whatever legislation may finally be 
decided on, it must be said that the discussion of the subject of Old Age 
Pensions has been extremely beneficial both in testing economic principle 
and in enlightening charitable feeling. 
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Taxation of Land Values.—The Royal Commission on Local Taxation 
in 1897 issued a series of questions to financial and economic experts along 
with the brilliant memorandum prepared by Sir Edward Hamilton on 
Imperial relief from local burdens, and on the system of Imperial and 
local taxation. The answers sent in show considerable diversity of view 
on some of the large issues involved—e.g., on the real incidence of local 
rates as between owner, occupier, and the consumer. Particular interest 
attaches to the answers given to question 10: ‘Should ground values 
be separately rated for local purposes, and if so, on what principles?” 
The reply of Sir Robert Giffen, an enlightened reformer in taxation, is 
rather abrupt. ‘The idea of the separate rating of ground values arises 
from a misunderstanding of the real incidence of rates. As that burden 
falls ab initio wpon the ground landlord, diminishing the sum of capital or 
income he is able to obtain for his property, there is really no separate 
ground value to be assessed.” Lord Farrer also disagrees “‘entirely with 
the school who deny that any part of these rates or taxes can be shifted 
from the occupier to the owner.” He says, if all existing rates were 
abolished and the fund replaced out of indirect taxation, the result would 
be a large increase to the rent-roll at the cost of the industry of the nation; 
and he asks the advocates of “site values” what security they have that 
this new rate will not fall on the occupier, as they maintain that all rates do 
at present? His opinion is that any plan of total or partial substitution of 
capital value for rent is impracticable, and he adds that the experiment 
doves not seem to have been successful in the United States. Professor 
Sidgwick dealing entirely with the English system of lease-hold tenure, advo- 
cates the taxation of ground values only in the case of new loans for urban 
improvements, and not for onerous, as distinguished from beneficial, rates. 
He thinks this must be accompanied by throwing a part of poor relief on 
the national budget, and by a representation of ground landlords on the 
administrative body: “Any taxation of ground values as such beyond 
what is above proposed, appears to me to involve too violent an interfer- 
ence with the effect of contracts freely made between lease-holder and 
ground landlord.” Mr. Leonard Courtney is in favour of the proposal, 
where, during the currency of a lease, a growth of value really escapes 
taxation. Professor Marshall has a much more complicated system, 
involving a preliminary poor rate on the public value of agricultural land, 
deducting all improvements made within twenty years, and a further 
“fresh air rate” on special site values. Upon analysis, however, this view 
seems based on a defective acquaintance with existing sanitary legislation. 
Professor Edgeworth again dealing with the English system, thinks the pro- 
posal to rate ground rents theoretically sound, but doubts whether the 
market for house accommodation is so perfect as the theory requires. He 
would be guided by experience. He points out that the immediate relief 
would be small, as ground rents form only a fraction of occupation rents. 
The proposal, he says, cannot apply to ground rents already created, as 
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these fixed charges have been largely bought by insurance companies and 
other prudent investors, and are very unsuitable objects for special taxa- 
tion. Professor Bastable “cannot see that any important advantage would 
He points out that 
“in specially favoured situations, where building sites command a high, or 


» 
? 


be gained by the separate rating of ground rents. 


what is usually called a monopoly value, the ultimate incidence of rates is 
clearly on the ground owner.” Professor Gonner regards the separate 
rating of ground values and rent as merely accelerating the ultimate 
incidence of the rate on the owner; but he further considers special, 
or double rating of that part of the total rent which represents ground 
value, to be permissible, if introduced to meet the charges occasioned by 
relief to local taxation from Imperial taxation. Mr. Edward Cannan 
says: “ground values should not be separately rated. To do so would 
only introduce confusion with no counterbalancing advantage whatever.” 
Mr. L. I. Price admits the abstract desirability of explicitly and directly 
imposing a portion of local taxation on ground values, but looking 
to the facts that there are unearned increments in other species of 
property ; that unearned increments in land have been purchased 
at a full price; and that it is practically impossible to ascertain 
pure ground values, he contents himself by suggesting a division 
of rates between occupier and owner. Mr. G. H. Blunden approves 
in principle of the separate rating of ground values, but considers 
it impracticable. ‘The invaluable criterion of rental, adjusted by com- 
petition to the true annual value, which alone makes the present system 
workable, would be absent from a site-tax system.” He accordingly recom- 
mends that occupiers should deduct one-half of rates from the rent, and 
that a similar right of deduction should exist in the case of holders of 
intermediate interests. Mr. C. H. Sargant rejects the scheme of separate 
rating, because—(1) local expenditure is beneficial mainly to the owners of 
marginal rents ; (2) site value cannot be ascertained apart from particular 
buildings ; (3) it would drive cheap or trust capital out of the house- 
market, and so raise rents; (4) it would embarrass the feuing-market ; 
(5) it would be unjust as between different classes of owners, the man with 
the small house paying more than the man with the big house. Mr. G. L. 
Gomme, the statistical officer of the London County Council, thinks that 
the whole of local expenditure of every description should he charged on 
site values, and that the valuation roll should contain nothing but site 
values. Mr. J. W.S. Callie, Secretary of the Financial Reform Associa- 
tion, refers to the views of Mr. Henry George, published in the Financial 
Reform Almanac, as expressing the final truth on the matter—i.e., he 
rightly puts the case for taxation of land values on the merits of the single 
tax scheme. It seems unfortunate that no Scottish expert was referred to, 
as the perpetual feu, or contract of ground-annual, under which nearly all 
building in Scotland proceeds, raises an entirely different case from that of 
the complicated terminable leasehold tenures of England. In Scotland, 
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also, the remedy, urged by many English reformers, of a division of rates 
between owners and occupiers, already exists. It would rather appear 
that theoretical advice is not of great value in a political enquiry of this 
kind. There is evidently a large body of authoritative economic opinion 
to the effect that, where site values are high, the whole burden of local 
rates already falls on the ground owner. So, also, the proposal to apply 
existing ground rents wholly to public purposes does not meet with ap- 
proval. The special case of unbuilt-on-land does not seem to have attracted 
much attention, probably for the reason that comparatively little land is 
held back out of the market for a rise. The original view of Mr. J. S. 
Mill on this subject was contained in the first edition of his “ Principles” 
(ii. 265), where he says: “I see no objection to declaring that the future 
increment of rent should be liable to special taxation; in doing which 
every shadow of injustice to landlords would be obviated if the present 
market price of their land were secured to them, since that includes the 
present value of all future expectations.” He always adhered to this view. 
From 1870 to 1873 he made various speeches in support of the programme 
of the Land Tenure Reform Association, the fourth article of which was: 
“To claim for the benefit of the State the interception by taxation of the 
future unearned increase of the rent of land (so far as the same can be 
ascertained), or a great part of that increase, which is continually taking 
place without any effort or outlay of the proprietors, merely through 
the growth of population and wealth: reserving to owners the option of 
relinquishing their property to the State at the market value which it may 
have acquired at the time when the principle may be adopted by the Legis- 
lature.” As he stated in April, 1873, “they would not only get back 
whatever they had paid for the prospect of future increase, but would 
obtain the full price for which they could have sold that future prospect at 
the time when the new system was introduced.” This is not the only case 
in which Mr. Mill’s strong sense of justice to a large extent nullified the 
conclusions at which his theoretical reasoning had arrived. 


Spiritual Independence.—All patriotic Scotsmen are of opinion that 
only here is this subject properly understood in its legal aspects, and it is 
gratifying to find that in the discussion now raging in England as to the 
position and authority of the Spiritual Courts, as compared with the 
Judicial Committee of the Privy Council, the voice of the Scots Law has 
been appealed to. The Archbishops have recently delivered judgment in 
the London and Norwich cases to the effect that the liturgical use of incense 
(as distinguished from its use for fumigatory purposes), and the carrying 
lights in procession as part of public worship (as distinguished from the 
use of lights for decoration, and to add to the beauty and dignity of the 
building), are neither enjoined nor permitted by the law of the Church. 

















CURRENT TOPICS. 335 


The case of the ritualistic clergy was based on the Ornaments Rubric in the 
Book of Common Prayer, but the ornaments spoken of in that Rubric are 
such as are used by ministers “at all times of their ministrations,” and such 
as were also in use in the Church by the authority of Parliament in the 
second year of Edward V1. The two practices, condemned by the Arcl:- 
bishops, satisfy neither of these tests. The use of incense was directed by 
Scripture in the Jewish Church, and George Herbert always used it to 
sweeten the building, and indeed it has been used in Presbyterian Churches 
for this purpose. So also the introduction of electric lighting is giving a 
new beauty to many churches. But the ceremonial use of such things is 
something different, and is unlawful because symbolical. There is nothing 
particularly novel about this. In Martin v. Mackonochie, L.R. 2 P.C. 
p. 365, the Judicial Committee said :—“ There is a clear and obvious dis- 
tinction between the presence in the church of things inert and unused, 
and the active use of the same things as a part of the administration 
of a sacrament or a ceremony. Incense, . .. a torch, a candle, may be 
part of the furniture, or ornaments of a church, but the censing of persons 
and things . . . the lighting, elevation, and symbolical use of the torch or 
candle : these acts give a life and meaning to what is otherwise inexpressive, 
aud the act must be justified, if at all, as part of the ceremonial law.” 
The same principle is observed in the numerous cases which have 
occurred of applications for faculties to put up pictures, &c., in 
church, and which have all been decided on the ground stated by Lindley 
LJ. in the Bishop of London’s case, 24 Q.B.D. 237—viz., that ‘“‘ What 
is legal or illegal with respect to images in churches depends on 
whether they will, or will not encourage or lead to idolatrous 
or superstitious worship in the place where they are to be put.” 
There thus seems to be a happy agreement between the spiritual voice of 
the Archbishops and the Erastian voice of the Judicial Committee; and the 
question may be put, to what extent is there any difference between Eng- 
land and Scotland in these matters? In the Gorham case the Judicial 
Committee disclaimed the right to adjudicate generally on the doctrine or 
ceremonial of the Church ; it only ascertained what is conformity with the 
Articles and Liturgy. Accordingly, such writers as Canon M‘Coll, in his 
vigorous work, The Reformation Settlement, contend that all that is 
required is to place the Spiritual Courts of England in the same position 
as the Courts of the Scottish Church. The lay elder, he points out, is in 
the strictest sense an ecclesiastical person. Although the Scottish Church 
has no power to alter its authorised formularies without the sanction of 
Parliament ; within that frontier it is independent. When Canon M‘Coll 
was asked to give evidence before the Ecclesiastical Courts Commission in 
1883, he wisely consulted Professor Grub and Dr. Boyd, and other learned 
persons in Scotland, and they all advised him that from a decision by a pro- 
perly conducted ecclesiastical tribunal in Scotland there is absolutely no 


appeal, The Canon in his book quotes from Mr. Taylor Innes’ “ Law of 
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Creeds ” the familiar judgments in Sturrock v. Greig and Lockhart v. Presby- 
tery of Deer, while Lord Halifax recently took the trouble to reproduce in 
extenso in the Times the whole case of Wight v. Presbytery of Dunkeld, 
8 M. 921. ‘“ How mild after all this seems the denial of the English 
Church Union that Crown and Parliament have a right to determine the 
doctrine, discipline, and ceremonial of the Church of England!” The 
abstract right of Parliament to legislate on the Confession of Faith is cer- 
tainly of no practical value. No modern Parliament would exercise such 
a right, and the Church has in heresy cases always claimed and exercised 
the right to express the mind of the Church upon doctrine and the mean- 
ing of doctrinal standards, It is only when invited to decide a patrimonial 
right that the Civil Court in Scotland will enquire into a spiritual matter. 
On the other hand, notwithstanding the eloquent and learned pleadings of 
the Church Union, the Judicial Committee has a well-established jurisdic- 
tion in spiritual matters independent of patrimonial rights ; and Mr. F. W. 
Maitland has recently shown how completely Canon M‘Coll has failed to 
prove that the Elizabeth:n legislation of 1559 had any support from the 
Bishops or other organs of the spiritual voice of the Church. 


Local Finance in Scotland—In a paper lately read before the 
Economic Society, Mr. Row-Fogo called attention to some remarkable 
features in this system. It is only since the Returns Act of 1881 that we 
have known anything certainly about these matters, and we now know 
that, if capital account be included, the local expenditure of Scotland is 
almost equal to its contribution to the Imperial Expenditure—viz., 
£11,000,000. The checks on further increase are not strong. For some 
assessments there is no maximum, for others the maximum has been more 
than once increased beyond existing requirements. The authority to raise 
loans is indefinite in character, and as regards drainage, borrowing is 
authorised for expense of maintenance. The provision for public audit is 
inadequate. The power of “surcharge,” which existed under some old 
Police Acts, has disappeared. The increased expenditure of counties and 
parishes has been largely met by imperial subventions, which now amount 
in the Local Taxation Account to £1,000,000 per annum, apart from the 
direct votes for Education and other purposes. It is rather amusing to 
listen to rigorous purists on the absolute separation of local and imperial 
finance, when we find that the most local of all services—viz., Education, 
receives a much larger sum from the Exchequer than is raised by assess- 
ment. The great increase in burgh expenditure arises largely from under- 
takings of a commercial character, such as gas, electric lighting, and 
tramways. Here, since 1883 assessments have increased 24 per cent. and 
loans 100 per cent., while the annual revenue does not so rapidly increase. 
Mr. Row-Fogo suggests that the obvious difficulties created by this situation 
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are being avoided by the burghs in two ways—(1) by charging expenditure 
on maintenance and repair of public works to capital account, and defraying 
the cost by a loan; and (2) by evading the statutory enactments regarding 
repayment of loans, The latter proposition is clearly established from the 
cases cited. Mr. Row-Fogo points out the distinction, which has often been 
emphasised by publicists, between the conditions under which imperial and 
local administration are conducted. In the one case you have a highly- 
trained departmental service with valuable traditions and complete inde- 
pendence, subject to the criticism of Parliament. In the other, the service 
is more amateur, less continuous in experience, and the municipal public 
knows little, although it is learning more, about its management. Thig 
distinction certainly affords an argument for the proposal to institute a 
public department for auditing the accounts of all local bodies. Both for 
sound administration and for statistical purposes there should be greater 
uniformity and accuracy in accounts, and it should be seen that the law is 
actually carried out. For example, the great majority of parishes levy 
equal rates on owner and occupier, contrary to the law laid down in 
Galloway’s case, 2 R.650. It would be interesting to have Mr. Fogo’s 
views on the character and operation of the imperial subventions above 
referred to. They have been severely criticised by the late Lord Farrer 
and other economists, but it will probably be found impossible to separate 
local and imperial finance, although the Royal Commission now sitting 
may be expected to suggest some new principle on which the connection 
between the two may be regulated. 


Prevention and Treatment of Crime—The Report for 1899 of the 
Howard Association, while regretting that the Government were unable to 
pass their Youthful Offenders Bill of last session, points out that the new 
Summary Jurisdiction Act (62 & 63 Vict. c. 22) empowers Justices to 
deal summarily and by way of fine with nearly all indictable offences in the 
case of young persons between the ages of 12 and 16. The Association 
again demands the institution of special Courts and Probation Officers, by 
which in Massachusetts the responsibility of the parents of juvenile delin- 
quents is more completely enforced. This is the most important problem 
in the administration of criminal law; it has been said, ‘“ We are losing 
faith in reformation by herds and battalions.” With reference to that form 
of habitual drunkenness, which not being public or disorderly is not covered 
by the Inebriates Act of 1898, the Association support the proposal of Mr. 
Daly (‘‘ The Struggle between the State and the Drunkard,” Dublin), that 
Summary Courts should have Jargely increased powers of protecting earn- 
ings and property. It appears that in Luxemburg the Government has 
recently adopted the heroic policy of imposing a double taxation on districts 
where the proportion of public-houses is one for less than seventy inhabitants 
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The improvement of prison dietary, the further classification of prisoners, 
and the industrial employment of debtors in jail are commented on in the 
Report. The Association return to their attack on the management of the 
prisons in the States of Georgia, Alabama, and Florida, and complain 
of the excessive sentences passed on negro prisoners in the Southern 
States. The Home Secretary has recently admitted that the law relating 
to constructive murder requires amendment, and this observation has been 
emphasised by the caustic observations of Darling J. at the Chester Assizes, 
In Scotland it may be suggested that the opposite evil prevails, and that 
too often what is really murder is charged as culpable homicide, with bad 
results both to the law and the public conscience. The indefatigable Secre- 
tary of the Association, Mr. Tallack, has prepared for the Quinquennial 
International Prison Congress, Brussels, 1900, a paper on Reparation to 
the Injured, in which he discusses the various methods adopted under 
modern legislation for providing compensation to the victims of crime. 
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Reviews of Books. 





The Roman and Roman-Dutch Law of Injuries: A Translation of 
Book 47, Title 10, of Voet’s Commentary on the Pandects, with 
Annotations. By Menivs pe Vituers, M.A., LL.B. London: 
Cirowrs & Sons. Cape Town: J.C. Jura & Co. 1899. 


Tus writer bears the same name as the Chief-Justice of the Orange 
Free State, he shows great familiarity with the decisions of the Superior 
Courts of South Africa, and he writes from Bloemfontein ; still, as the title- 
page does not say that the author and the Chief-Justice are one, we are 
perhaps not warranted in identifying them. At any rate the book can 
well afford to stand on its own merits; it evidently proceeds from a com- 
petent hand, and would do no discredit to the Bench. 

It consists of an English translation of Voet’s Commentary on the Title 
of the Digests, De Jnjuvriis,a commentary upon the commentary of at least 
equal length, and an appendix containing a translation of the chief Roman 
texts in the subject—viz., the particular title of the Digest (xlvii. 10), two 
titles of the Code (ix. 35 and 36), and the title in the Jnstitutes (iv. 4). 

An English writer would probably have arranged his materials on the 
opposite plan, making the original texts his foundation and relegating the 
civilian lore to the notes or the appendix. That is, doubtless, the better 
way when the purpose is to exhibit the pure Roman law disencumbered of 
the mass of glosses, guesses, and growths of every kind which the tradition 
of centuries has gathered round it. But the work before us has a practical 
purpose in view which probably justifies the precedence given to the great 
Dutch civilian. In a judgment of the High Court of the Free State 
(quoted on p. 119) the Chief-Justice observes: ‘‘ The authorities whom the 
Courts in this State are directed to follow are Voet, Grotius, Van der 
Linden, Van der Keessel, and others, besides the authorities cited by these. 
. . « This Court has to administer the Roman-Dutch law, so far as it is 
not in conflict with our local laws.” It would thus appear that the legal 
position of the Free State at the present day is very much like that which 
Scotland occupied a century and a-half ago, and which is vividly brought 
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home to a reader of the older Reports in Morison’s Dictionary. Native 
statutes, customs, and decisions are scanty, and the blanks are filled up by 
invoking the Roman law as laid down in the great commentaries of the 
Continental (and especially the Dutch) civilians. At this stage of juris- 
prudence the civil law necessarily forms the chief subject of study, and 
the Pandects are the great arsenal of authority. The Transvaal is in very 
much the same case ; and even in Natal and the Cape Colony the ascend- 
ency of the “ Hollander” jurists seems to be maintained. Mr. de Villiers’ 
version of Voet should find a welcome over this wide area when the present 
troubles are past ; for the moment, unfortunately, sélent leges inter arma. 
Whatever changes the future may have in store for the Transvaal and the 
Free State, it is a safe prediction that their Roman-Dutch law will hold its 
own. Law is far more stable than constitutional arrangements. But 
there is one innovation that ought in justice to be made, and that is the 
recognition of English alongside of Dutch as the official language of the 
law courts ; it is just as necessary there as in the Volksraad. It is, we 
trust, of good omen that the present work appears in an English dress. 

The translation, it should be said, is clear and readable; the annota- 
tions are still better. We have consulted them on one or two points that 
have reeently arisen here, in which authority from the civil law was 
desiderated, and we find the law stated with great accuracy, and the cita- 
tion of passages very complete. The book will prove to be of real service 
to the profession at home as well as in South Africa. 


J. MACKINTOSH. 


Companies in France. The Law relating to British Companies and 
Securities in France, and the Formation of French Companies. By 
Tuomas Barciay, LL.B., Barrister-at-Law. Pp. 149. London: 
Sweet & Maxwett. Edinburgh: Wma. Green & Sons, 1899. 


This short and compact treatise deals with the status of British 
companies in France, the negotiation of foreign securities, limited liability, 
ordinary joint-stock companies, the liability of promoters, and the position 
of French companies in Great Britain. It contains, in a useful appendix, 
the text of the Anglo-French Companies’ Convention, of the laws of 1867 
and 1893 relating to joint-stock companies, and of other leading laws and 
decrees. 


The rights in France of joint-stock companies of foreign countries are 
regulated by special laws and conventions. The law of 30th May, 1857, 
provided that companies sanctioned by the Belgian Government should be 
entitled to all their rights, and might sue and defend at law in France. 
Similar privileges have been conferred by subsequent laws on most other 
countries. The Anglo-French Convention of 30th April, 1862, governs 
the position of British companies in French territory and French 
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companies in British territory. The contracting powers mutually grant to 
companies and other associations, commercial, industrial, or financial, 
constituted in conformity with the laws in force in either country, the 
power of exercising all their rights, and suing or defending before the 
tribunals throughout the dominions of the other power, on condition 
of conforming to its laws. “All their rights” is probably limited to all 
the rights enjoyed by ordinary foreign persons. The case of “La 
Construction, Limited,” 1896, raised a more interesting question of 
construction. That company claimed the privileges of a British company 
in terms of the Convention. It had been incorporated in England to 
evade the more rigorous provisions of French Law, had all its assets and 
business in France, and, at the date of the action, was entirely managed 
in France. Its office in London was a mere device, and the resident 
secretary did nothing except enter minutes and balance-sheets sent to him 
from Paris. The Court of Cassation decided that the fact of its formal 
constitution according to English law was not conclusive, and that 
the French Courts had the right to go behind forms and to inquire into its 
actual nationality. In the author’s view this decision was a breach of the 
Convention. We are rather inclined to think that both on principle and 
analogy the decision was right. 

The work has been carefully prepared, and fulfils the author’s intention 
of affording information required by persons directly or indirectly con- 
nected with companies or securities in France. 


Principles of the English Law of Contract. By Sir Witt1am R. Anson, 
Bart., D.C.L. Ninth Edition. CiArgenpon Press, 1892. 

It is always useful to note the tendency of modern case iaw in the 
successive editions of this clever Oxford manual. In Jurner v. Stallibrass 
(1898), 1 Q.B. 60, the able judgment of Collins L.J. reminds us that, 
while the relations of the parties to a gratuitous bailment are contractual, 
there is superimposed on these relations a common law liability to use due 
care, which in certain circumstances may give rise to an action for 
negligence. For the purpose of identifying a party to a memorandum 
under the Statute of Frauds, it is sufficient to show that a letter 
unaddressed was contained in an envelope on which the name appears, 
the two papers being regarded as one document (Pearce v. Gardner 
(1897), 1 Q.B. 688). Where the usual restraint has been effectually 
imposed on the separate estate of a married woman, she cannot get rid of 
this restraint by stating in good faith, or otherwise, that it is withdrawn, 
and so inducing others to. act upon her statement (Bateman v. Faber 
(1898), 1 Ch. (C.A.) 144). The limits to the assignability of contract 
were again illustrated in the case of Griffith (1897), 1 Ch. 21, a case of 
agreement for personal services, Even under the Judicature Act, it is not 
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certain whether a specified portion of a debt due may be assigned so as to 
give legal remedies to the assignee, and it is certain that the right assigned 
cannot be subject to the state of accounts between assignor and assignee 
(Durham v. Robertson (1898), 1 Q.B. 773). It seems that in Bechuana 
Exploration Company (1898), 2 Q.B, 258, Kennedy J. held that Crowch 
v. Credit Foncier was over-ruled in Goodwin v. Robarts, and he accord- 
ingly allowed recent mercantile usage to give the character of negotiability 
to debentures issued in England by an English company and payable to 
bearer, but it is said that the judgment did not properly distinguish 
between the law merchant and the limited mercantile custom binding 
traders and their customers in a particular trade. A decree for specific 
performance for the sale of goods will be made only where the chattels 
possess special beauty, rarity, or interest (South African Territories, 
Limited (1898), A.C. 309). Again, the Court refused to enforce by 
injunction an agreement by a commercial traveller not to serve any other 
firm for ten years (Ehrman v. Bartholomew (1898), 1 Ch. 671). In 
view of the provisions of Lord Russell’s Bill on Secret Commissions, it is 
well to remember that the law already stands that the principal may at 
once repudiate any transaction when the other party has paid or promised 
the agent a reward for bringing about the contract. ‘No man should be 
allowed to have an interest against his duty” (Shipway v. Broadwood 
(1899), 1 Q.B. 373). In the preparation of this edition the Warden of 
All Souls has been assisted by Mr. W. M. Harrison, of Lincoln’s Inn. 


Local Government. By Witiiam Brake Opncers, LL.D., Q.C., Recorder 
of Winchester. London: Macmixiay, 1899. 

The recent changes of legislation in the local institutions of England 
have been so great that the little book on Local Government, written by 
Mr. Mackenzie D. Chalmers, for the English Citizen Series is quite 
antiquated ; the present substitute contains the substance of lectures given 
by Dr. Odgers, at the Middle Temple Hall, for the Council of Legal 
Education. Dr, Odgers does full justice to the great organic statutes of 
1888 and 1894, under which the County and Parish Councils now exist ; 
but, as regards the Vestries and District Boards of the Metropolis, 
even his book has been overtaken by the legislation of last summer. 
Dr. Odgers was in favour of converting the Vestries and Boards not into 
boroughs but into Urban District Councils, his points being—(1) that 
borough accounts are not audited by the Local Government Board ; 
(2) that boroughs have too great liberty in borrowing; (3) that women 
cannot serve on borough councils. These points seem to have been settled 
in a satisfactory way by the recent statute. In England and Wales there 
are 1803 urban parishes, and 13,093 rural parishes. The former have 
their vestry, but of the latter only 7310 have a Parish Council, the 
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remaining 5783 having only a parish meeting. This indicates a very 
sparse population over a great part of the country. Of the new system 
Dr. Odger says: “It has undoubtedly aroused in the minds of our rural 
population a sense of citizenship and responsibility, and widened their 
conception of the powers and duties of each individual elector.” A clear 
account is given of the various classes and borouglis, viz. :—1. Counties or 
cities or towns, with a separate Sheriff annually appointed. 2. County 
boroughs, under the Act of 1888, which are independent of the County 
Council. 3. Boroughs with separate Courts of Quarter Session, with 
recorder, clerk of peace, and coroner. 4, Boroughs with separate com- 
mission of peace. 5. Boroughs with separate police force. 6. Boroughs 
with a population of less than 10,000 in 1881. It appears that 129 
boroughs have been created by charter during the present reign. Dr. 
Odgers urges some useful reforms, such as the publication of a Budget by 
all Local Authorities, and a uniform system of audit by the Central 
Authority, but these abstract principles must be controlled by considera- 
tion of expense in particular cases. On the whole, this book seems to 
be a clear and accurate piece of work. 


The Scots Statutes Revised. Vols. I. and II. Pp. 539 and 643. 
WituiamM Green & Sons, 1899. 

The first volume includes all Acts of the Parliaments of Great Britain 
and of the United Kingdom, in so far as these apply to Scotland and have 
not been repealed by subsequent legislation, from the Act of Union 
(6 Anne, c. 11), to the Criminal Libel Act 1819 (60 Geo. III and 1 
Geo. IV. c. 8). It is excellently printed and conveniently arranged. 
Repealed portions of an Act are omitted, unless required for the construc- 
tion of the portion unrepealed, as, for example, in the Jury Trials 
(Scotland) Act 1819. In cases of doubt as to the extent of repeal, 
the portion considered to have been repealed is printed in italics, and a 
note appended stating the terms of the repealing clause. In every case 
references are made to the repealing Act, either in connection with 
the title, or with each section, or part of a section. The preparation of a 
work of this kind exacts much of what, even to an antiquarian, is drudgery 
at the desk, great accuracy in verifying references, and a comprehen- 
sive knowledge of the highways, byways, and labyrinths of legislation. 
Mr. Fleming has done the work of editing with all care and industry, and 
deserves the gratitude of such as have to turn over many statutes. 

One finds some curious fragments or survivals of ancient laws or 
statutes still nominally in force. Persons may still offend against the 
Witchcraft Act 1735. Probably few lawyers remember that damages 
caused to property by riotous and tumultuous assemblies may, according to 
57 Geo. III. c. 19, sec. 38, be recovered from the inhabitants of the city, 
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town, or hundred (if in Scotland a “ hundred” can be discovered) in which 
the riot or tumult has occurred. Advocates of conscription may see by 
how slight an extension of the Militia Acts of 1802 and 1812 their objects 
can be effected. The existing provision of the Cattle Theft (Scotland) Act 
1747, that evidence given by a witness in a prosecution for that kind 
of theft shall not be used against him, and that he shall not be liable to be 
prosecuted for accession to the offence -regarding the commission of which 
by the accused he has given evidence is of interest, though now unneces- 
sary, at least in the case of any witness speaking with comparative 
truthfulness, as marking a stage in our legal history when it was not clear 
whether a socius criminis, though called by the Crown, might not be 
subsequently tried and convicted on his own testimony. Other enactments 
might well be aroused from their sleep, particularly the Act of 1724 
against the adulteration of tea or coffee, which punishes adulteration by 
forfeiture and a penalty of £100, and the Act of 1732 against foreign 
lotteries, by which any person selling, procuring, or delivering a ticket, 
receipt, chance, or number in such lottery or pretended lottery, incurs a 
penalty of £200. The second volume, framed on the same principles as 
the first, extends from the Stage Coaches Act (1 Geo. IV.) to the Limita- 
tions of Actions and Costs Act (5 & 6 Vict. c. 97), a period full of new 
and various legislation. The measures of political and of municipal reform, 
regulations for Courts, Inferior and Superior, Criminal and Ecclesiastical, 
Truck Acts, Railway Acts, and so forth, which this volume contains, form 
the basis of modern law and administration. 


1. The Quebec Law Index, embracing all Legislation of the Province, 
from 1867 to 1898. By Harris H. Bricu, Q.C. Pp. 283. 
Montreal. 

2. State Library Bulletin, Legislation No. 10, Legislation by State in 

1898. University of the State of New York, Albany, 1899. 

Of making new laws and mending of old ones there appears to be no 
end, This makes the frequent compilation of indices, and of helps where 
to find one’s law, a necessity both for lawyers and legislators. 

The first work above-mentioned is arranged alphabetically, and follows 
out each subject chronologically under the several headings, with careful 
cross references. It is only an index, and does not profess to indicate the 
substance or effect of the statutes or orders referred to. 

The second work which we have named has a wider scope. It 


contains the ninth annual comparative review and summary of the 
legislation of twenty-one States. It indicates the contents of the principal 
of 1653 statutes with a conciseness which draughtsmen might profitably 
study, and supplements this by a digest of decisions of the Supreme Court 
regarding the constitutionality or unconstitutionality of certain legislative 
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Acts. It is prepared by the legislative sub-librarian, who is not appalled 
by the increasing aspect of legislation, but has set himself annually to 


digest and organise it. His method is to secure advance copies, to 
summarise each law, and then to classify by subject. New constitutions 
and constitutional amendments are specially noticed, and laws of previous 
years are referred to so far as necessary to show the general direction and 
current of legislation in each State. The bulletin is completed by a good 
subject-index. 

A few points of general interest may be picked out. In New York 
and Iowa, constitutional amendments substituting biennial for annual 
sessions have been proposed. South Dakota has adopted the initiative 
and referendum, to be put in force on the petition of five per cent. of 
the electorate. In another State, an amendment designed to empower 
municipalities to tax land values has been rejected. The new constitution 
of Louisiana will probably raise difficult questions by its suffrage laws. 
It is designed to effect the disfranchisement of the present negro popula- 
tion by establishing an alternative educational or property qualification, 
while it endeavours to retain universal manhood suffrage for the whites by 
ingenious time-exemptions. In municipal government the most notable 
development is a New York law which, in large cities, concentrates power 
and responsibility in the hands of the mayor, the council having, with 
regard to essential matters, only a veto by a three-fourth’s majority of the 
whole. The movement in favour of land registration continues to spread. 
Massachusetts has now followed Illinois in adopting the Torrens system, 
and has, we think, rather improved on it by appointing a special Court, 
with exclusive original jurisdiction in all applications for registration of 
title. Even bicycles have now their place in legislation. Virginia has 
required them to be carried as other baggage. Ohio has been bold enough 
to tax them at an annual dollar, but the tax is to be expended in 
constructing cycle paths. Liquor laws continue to be added to. We 
observe that one State has declared it unlawful to manufacture liquor 
within two miles of a church or school. Judicious planting of churches 
and schools in that State might turn out a lucrative speculation. Anti- 
trust legislation, which began in 1890, also goes on vigorously. Twenty- 
nine States and territories now attempt to prohibit trusts. The law of 
Ohio is the latest. It defines the trust as a combination of capital, skill, 
or acts to—(1) restrict trade; (2) limit production or change price; 
(3) prevent competition in manufacture, transportation, or sale; (4) fix 
the standard for adjusting prices; or (5) make contracts or agreements 
for any of these purposes. The penalties are fines or imprisonment or 
forfeiture of charter or of right to do business in the State. Persons 
injured may recover twofold damages. The character of the trust or 
corporation may be established by proof of its general reputation. This is 
certainly sweeping, and one does not envy the task of the judges and juries 


who may have to interpret or to apply its terms. Probably, except in 
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extreme cases, it will be a dead letter. It may, however, be pointed out 
that the Supreme Court of the United States in the Zvrans Missouri 
Freight Association case, 166 U.S. 369, intimated its dissent from the prin- 
ciples laid down by the House of Lords in the boycotting case, Mogu/ 
Steamship Company v. Macgregor (1892), A.C. 25, Louisiana has limited 
its prohibition of trusts to combinations for the purpose of forcing up or 
down the price of agricultural products or articles of necessity. The 
struggle between combinations and prohibitive statutes reminds one of the 
competition between armour and guns. At present the armour has the 
best of it. This reversion to medizval legislation should interest 
sociologists as much as politicians. Laws for the protection of game 
and fish seem also to be on the increase. We observe that Massachusetts 
has adopted the Scottish law that declarations of deceased persons may 
be received in evidence. Louisiana has made a novel experiment hy 
suspending till 1904 trial by jury in the case of all offences not punishabie 
by hard labour or by death. These are a few examples of the legislation 


which this bulletin summarises, and which covers the whole field cf 


human activity. In some instances legislative zeal appears excessive. 
Why should it be necessary, even in the New World, to enact that it shall 
be “unlawful to work any . . . deceased animal” ? 


The Inebriate Acts 1879-1898, with relative Regulations, Circulars, 
Forms, &c. By Grorce Brackwert, LL.B., Barrister-at-Law. 
London: ButrerwortH & Co., 1899. 


This handy volume contains the text, fully annotated, of the Habitual! 
Drunkards Act 1879, the Inebriates Act 1888, and the Inebriates Act 
1898 ; also General Regulations for the Management and Discipline of 
Certified Inebriate Reformers, including Model Dietary and Time Tables, 
Rules for Retreats, and Circular Letters by the Home Secretary to Chief 
Constables, to Clerks of Justices, Towns and County Councils, and 
to Judges, Recorders, and Chairmen of Quarter Sessions, calling their 
attention to the new powers conferred by the Act of 1898. This latest 
Act is a piece of stringent legislation. 

The temporary Act of 1879 give powers to license retreats for the 
control and curative treatment of habitual drunkards. Habitual drunk- 
ards are persons who, by habitua] intemperate drinking of intoxicating 


liquor, are at times dangerous to themselves or others, or incapable 
of managing themselves and their affairs. This definition would have 
included the majority of eminent judicial and ecclesiastical personages of 
the old school. If an habitual drunkard desired to enter a retreat, that 
Act provided a form of application, and regulated his reception for a period 
not exceeding twelve months. The Inebriates Act of 1888 made the Act 
perpetual, and improved minor defects. But the Acts were a failure, 
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partly because magistrates did not know of them, mainly from the absence 
of any compulsory power, and the insufficiency of the maximum period of 
twelve months to effect a cure, and also from the difficulty of recovering 

escaped patients, and the inability to deal effectively with the refractory 

inebriate. The author points out that retreats licensed under these Acts 
received, with two exceptions, only patients able to pay for their support, 

so that the Acts reached few cases. 

By the Act of 1898 the habitual inebriate may volunteer to enter 
a retreat for two years, and the extension of the term and re-admission are 
facilitated. The Secretary of State (as regards Scotland, the Secretary for 
Scotland) is empowered to make regulations for State inebriate reform- 
atories, and for certified inebriate reformatories, established by local 
authorities or other persons, enforceable by fine or imprisonment as to 
treatment, employment, and control of the inmates, and other matters, and 
also as to admission into retreats and the medical or other curative 
treatment of patients in these, including the enforcement of such work as 
may be necessary for their health (secs. 3, 4, 5, 6, 20). 

This Act also introduces novel methods of dealing with certain offences. 
In the first place an habitual drunkard who is for the fourth time within 
twelve months convicted of any of certain scheduled statutory offences (in 
all of which drunkenness is an element) shall be liable to be detained for a 
term not exceeding three years in any certified inebriate reformatory, the 
managers of which are willing to receive him (sec. 2 and sec. 24 for Scotland). 
In the second place the Court may, in addition to or substitution for any 
other sentence, order that an habitual drunkard, convicted of an offence 
punishable with imprisonment or penal servitude, if the offence has been 
committed under the influence of, or contributed to by, drink, shall 
be detained for a similar term in any State inebriate reformatory, or in any 
certified inebriate reformatory, the managers of which are willing to 
receive him (sec. 1 and sec. 23 for Scotland), 

All persons interested in social reform will hope that this system 
of treatment may successfully replace the course of dealing with confirmed 
inebriate offenders by repeated fines or short sentences, which has proved 
utterly useless, either for punitive or reforming purposes, and that the 
working of the Acts may justify the Home Secretary’s belief that the 
deterrent effect of the new Act, and the treatment in reformatories under 
the. new regulations will diminish the number of offences, and relieve the 
authorities of heavy responsibilities, AJ] inebriates or intending inebriates, 
as well as judges, prosecutors, clerks to councils, and other official persons 
should lose no time in procuring a copy of this volume. 
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Conveyancing Practice according to the Law of Scotland. 

By Joun Burns, W.S. Edinburgh: W. Green & Sons, 1899. 

This is an able and useful book. It may claim to be almost a new 
departure in the law of Scotland. On the one hand it is a large and 
varied collection of modern styles, with appropriate explanations of the 
law; on the other it teaches conveyancing law by reference to particular 
forms. It thus differs from the full prelections of Montgomerie Bell, and 
the more condensed wisdom of Menzies, both continuous expositions 
addressed to students, One always feels that those admirable lectures are 
occasionally not conveyancing at all, but statements of the law of contract, 
property, &c. Even the rigorous analysis of Duff is not supported by 
many examples, Mr. Burns’ book resembles, although on a smaller 
and less systematic scale, the work of some of the English conveyancers. 
There is no doubt that intelligent conveyancing is the most valuable and 
thorough of legal educations ; nothing tends to more precise ideas of law 
than the necessity of providing in clear language for the adjustment 
of actual and possible rights, subject to the scrutiny and revision of another 
lawyer with a hostile interest. What, for example, could be better than 
Mr. George Sweet’s editorial notes to Bythewood and Jarman’s Convey- 
ancing? Robert Bell’s book on Deeds is to some extent a precursor of the 
present work, but Mr. Burns may fairly claim to be original. Both 
departments of his programme are carried out with vigour, although his 
style is often culpably loose and slipshod. The variety of forms applicable 
to important modern transactions is of high utility, and, in this respect, 
compares favourably with the somewhat limited and monotonous range of 
the ‘Juridical Styles.” Many new forms appear under the heads of 
Submission and Decree Arbitral, Partnership, Contract for Sale of 
Heritage, Alteration of Reddendo, Contract of Ground Annual, Dis- 
position, Notarial Instrument on Irredeemable and Redeemable Rights, 
Servitude, Heritable Securities, Entail Securities, Assignation to 
Securities, Leases, Reversionary Interests, Dealings with Life Policies, 
Services, Wills, and Trusts. Everyone accustomed to deal with con- 
veyancing questions will at once recognise the value of such a publica- 
tion. It is as if a well-stored protocol book were suddenly made available 
to all the legal firms in the country. Mr. Burns not only supplies 
a variety of new forms, but these forms are prepared with clearness, 
accuracy, and a wholesome ambition to achieve brevity. The late 
Lord Rutherfurd Clark took a rather pessimistic view of modern convey- 
ancing, and thought that the régime of statutory abbreviations and implica- 
tions tended to obscure a clear and complete view of the rights of parties ; 
but outside this region there is often a considerable accumulation of 
unnecessary matter, which is held in superstitious reverence, from which 
Mr. Burns is certainly emancipated. His forms are inspired by a 
practical spirit, and are evidently the suggestions of actual business. As 
regards the text accompanying the forms, Mr. Burns, in his preface, 








SRI 








7h 


—_—_— 2 = aw 




















REVIEWS OF BOOKS. 349 


disclaims the idea of having attempted a systematic treatise. His aim has 
been to supply a sort of necessary mnemonic of the legal principles which 
ought to be kept in view in the preparation of deeds. So far as we have 
been able to test a book of nearly 800 pp., this part of the work is also well 
done. Mr. Burns’ style in dealing with the authority and meaning of 
decisions of the Supreme Court is sometimes, perhaps, a little abrupt, but 
there is never much doubt as to his meaning, and seldom as to his 
grasp of the legal principles involved in the most recent decisions. The 
embarrassment caused to conveyancers by the recent decisions of the Court 
upon vesting under a destination, including a conditional institution of 
issue, is reflected on pp. 492-98 of Mr. Burns’ book, but in his criticism 
of Dalhousie, 16 R. 681, and Ross, 25 R. 65, he seems entitled to the 
credit of remaining faithful to the common-sense canon of interpretation, 
which was finally sanctioned by the House of Iords in Bowman. The 
Lord Chancellor there said that canons of construction are good servants 
but bad masters. This has recently been interpreted by an eminent 
Scottish judge to mean that the Bar will always go on citing precedents in 
such cases, and the Bench will always go on paying no attention to them. 
Mr. Burns, however, sometimes differs from the Lords. In citing Lord 
Watson’s dictum in Burns, 14 R. (H.L.) 20, that an obligation on heirs, 
executors, and successors, jointly and severally, imports an exclusion of the 
right of discussion, he says: “It would not be prudent to rely on this, for 
though no doubt in many cases it will be difficult to assign any other 
meaning to the words, still, they are not apt to reach that result, for the 
right of discussion is not a right against the executors, but a right inter se.” 
We confess that it is not apparent how any right of discussion as against 
the creditor could survive the words, “jointly and severally,” and it is 
scarcely to be supposed that in an action on the bond Lord Watson was 
dealing with the rights cf representatives inter se. Dealing with the 
position of a partner assumed into an existing firm under sec. 17 (1) of the 
Partnership Act, and the series of Scots decisions from Miller, 23 D. 359 
onwards, Mr. Burns says that the liability of a new partner, or new firm, to 
prior claims, ought to be the subject of an express clause in the contract of 
the new firm, and adds, “The only doubt is whether such a clause will 
always be effectual to free the firm and assets from prior claims,” That 
matters should be made as plain as possible in the contract is obvious 
enough, but the liability cannot depend on any express clause of this kind, 
but on the general nature of the arrangements and the actings of the new 
firm and the creditors. On the question of examination of title on the 
sale of heritage we agree with Mr. Burns that, notwithstanding some 
observations in the special case of Smith, 23 R. 60, “it can hardly be the 
law that the purchaser of a house is entitled to resile in the ordinary case, 
merely because the title contains a provision that it shall be used as 
a private dwelling-house only.” As regards the case, not yet settled 
by decision, of a reservation of minerals, unaccompanied by a reservation 
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of power to work, Mr. Burns expresses the opinion which seems consistent 
with principle, that the superior is entitled to remove the minerals, which 
are his property, but not so as to endanger the surface, and not to enter the 
surface for that purpose. Dealing with the doctrine of Hislop v. 
Macritchie it is suggested that, where the superior has bound himself 
to insert similar conditions, so that, had he done so, a jus quesitwm would 
have arisen to the first feuar, but has failed to do so, the subsequent charter 
gives a title free from conditions, and the first feuar has only his action 
of damages, unless, of course, the conditions in the original charter amount 
to servitudes in law. We entirely accept Mr. Burns’ view as to the 
proper terms of an infeftment under a destination to A B in liferent and 
the heir of the marriage in fee. Dr. Mowbray, whose opinion, of course, 
was based on large knowledge and experience, maintained that any form of 
infeftment in favour of the fiduciary fiar exhausted the precept, and made 
service or conveyance necessary for the title of the beneficial fiar. This, 
however, is contrary to the opinion of Hope L.J.-C. in Barstow, 20 D. 
612, and the effectual conveyance of the beneficial fee cannot possibly be 
executed before the existence of the person entitled. Mr. Burns makes 
some interesting observations on the law of inhibition, especially as 
affected by the cases of Dryburgh, 24 R.1, and Mackintosh, 25 R. 554. 
He doubts the opinion of Lord Kincairney that, even had the disposition 
in Dryburgh’s case been executed by the heritable creditor holding the 
absolute title, without the intervention of the debtor as “proprietor,” 
the inhibitions used against the debtor after the date of the absolute 
title might have been good. It would certainly be a strange result if 
the power of free dealing with the security subject were less under an 
absolute title than under the ordinary heritable bond with power of sale. 
The case of Low, 6 Dec., 1814, F.C., referred to by Lord Kincairney, 
deals with inhibition used against A B holding an unfeudalised assigna- 
tion to a bond, and has no bearing on the question whether inhibition 
against the debtor entitled to the equity of redemption affects the creditor 
infeft on absolute title. Referring to Mackintosh, 25 R. 514, Mr. Burns 
states: ‘The almost universal practice is not to require searches against 
creditors, This, on the whole, appears reasonably safe, but search should 
be made against creditors (1) selling under powers of sale, or (2) holding 
ex facie absolute dispositions.” Having regard to the views expressed in 
Henderson, 22 R. 895, Mr. Burns suggests that to avoid doubt as to the 
date of the binding contract of sale of heritage which will exclude 
subsequent inhibition against the seller, the contract, in whatever degree 
of formality expressed, should be narrated in the disposition. We rather 
think Mr. Burns has made a slip (p. 196) in discussing the punctwm tem- 
poris of the validity of inhibitions in the case of bonds. He assumes that 
prior to the payment of the loan there is no obligation to grant the bond. 
But surely most loans are paid, and most bonds executed and delivered, in 
virtue of some pre-existing contract. In his note on the law of boundaries 
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Mr. Burns seems disposed to attribute too great an importance to the 
recent decision of Mags. of Ayr, 25 R. 1184. That case impinges only to a 
slight extent on the sound doctrine that “ what is described as the boundary 
of the feu in the feu-disposition, which creates it, is by that very fact 
excluded from the feu.” No doubt, the boundary ‘‘by a road” has 
occasionally been treated as exceptional, but, as Lord Cranworth 
said in Wishart, 1 Macq. 889, and as Cotton L.J. said in Mickle- 
thwait, L.R. 33 Ch. Div. 145, the presumption that each contiguous 
grant carries one half of the road to its middle line applies to the case 
of a public thoroughfare existing at the date of the grants. To 
apply the presumption, however, you require the original grants, and 
these were not extant in the case of the Mags. of Ayr. The case is 
totully different, where a superior gives off feus and describes them as 
respectively bounded by a road which he is making or about to make, 
The private character of the road was clearly an element in the decision of 
Loutitt’s Trustees, 19 R. 791. Again, assuming that the presumption 
applies to the facts, what terms in the grant will rebut it? As Lord 
Moncreiff points out in his valuable opinion in Magistrates of Ayr, the 
law of England can hardly be relied on in this matter, for it goes 
the length of saying that “the presumption that half of a road, when the 
road is described as a boundary, goes with the grant, is not rebutted even 
when the measurements given are completely satisfied without including 
any part of the road, or where, according to the plan, the road is 
excluded.” This would seem to be the substance of Cotton L.J.’s opinion 
in Micklethwait, but it must be kept in view that he is dealing with the 
simple case of vendor and vendee, and is necessarily ignorant of the 
relations between a Scottish superior and his vassal, We cannot conceive 
that a bounding charter, where—e.g., feu-duty was calculated on a measured 
area, would be held to include half a road outside that area. On the 
subject of trust directions to entail, a paragraph in Mr. Burns’ book seems 
to suggest a doubt whether, after all, Lord Kinnear or Lord Kincairney 
was right in general principle in the extremely important case of Sandys, 
25 R. 261. This is not surprising, because, although there was a differ- 
ence of opinion on the construction of the destination in that case, and 
the decision itself may, therefore, be all right, it must be considered doubt- 
ful whether the testator had, to use Lord St. Leonard’s famous phrase, 
made himself his own conveyancer. He had, no doubt, made some 
declarations with reference to the settlement of his estate which were 
more or less technical in expression, and he kad also directed his 
trust-deed to be recorded in the Register of Entails. He had not said 
in so many words, “ make a strict entail,” but he had said that the estate 
was to remain in perpetuity in the line of succession called, and that there 
was to be no power to sell or to contract debt. It hardly appears that the 
testator’s will could be substantially complied with, unless an entail were 
executed. It seems extravagant to hold that under no circumstances can 
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the power and duty to make a strict entail be implied, even when the 
testator has not supplied the form and terms of the settlement of his estate. 
Mr. Burns seems to overstate the case of J/aclean, 15 R. 966, when he 
describes it as deciding that “it is improper to lend over subjects which 
are in the possession of the borrower, and therefore not yielding rent.” 
The risks of such a course are obvious, especially where, as in JJaclean’s 
case, the primary purpose of the trust is the payment of an alimentary 
annuity, but the only finding of the Court was that the trustee had 
been negligent, and had not made due enquiry. It is rather implied in the 
opinions that, had he made due enquiry as to capital value and been satisfied, 
he would not have been held liable merely on the ground that there was 
no current rental, or not enough. At all events, as Mr. Burns points out, 
land occupied by the owner is often an excellent trust investment, and, 
since Maclean’s case, in virtue of the powers of the Heritable Securities 
Act 1894, the proprietor, who has failed in punctual payment of interest 
under a bond, may be ejected as ‘‘an occupant without a title.” Mr. Burns 
seems to doubt whether the “ vigorous protest” by Lord M‘Laren in Miller, 
20 R.675, was not justified. It is true that in numerous English cases trustees 
and executors have been held entitled to plead equitable defences to such a 
claim by the truster’s creditors as was successfully made in J/iller’s case, but 
in all these cases there were exceptional circumstances ; the principle being 
that a creditor, who has misled an executor or trustee, cannot complain of a 
deficiency of assets. It is singular how few decisions have occurred in 
Scotland as to the liability to account by the heritable creditor in posses- 
sion. His powers are not well defined, and the principles on which his 
account is to be stated have nowhere been laid down. Mr. Burns is 
driven at two points to refer to the English law contained in Prideaux’s 
“ Precedents.” As might have been expected, a respectful dissent is 
intimated from the suggestion of Lord Young in Belford, 22 R. 975, to the 
effect that ‘“‘a sale by a creditor can be carried through only on the footing 
of all prior securities being discharged.” Certainly this rule is an incon- 
venient one. The purchaser may be induced to take over the prior 
securities, but no doubt the obligation of the debtor, whose property is 
sold, must in every case be discharged to the extent of the price. At 
p. 503 Mr. Burns would have done well to introduce a reference to the 
numerous English decisions by which the indemnity section of the 
Trustees’ Act has been illustrated. In dealing with the conveyance of a 
wife in her marriage-contract it is properly suggested that the wife’s right 
to deal with her own savings should be made clear; looking to Simson’s 
case, 17 R. 581, a clause is suggested, excepting from the conveyance all 
successions or legacies as to which the testator has expressed his intention 
that they shall not fall under the marriage-trust ; but the adoption of this 
clause is not recommended. It would rather appear that there are some 
singular doubts floating about in the profession, for Mr. Burns states two 
questions on the administration of trusts which have certainly not much 
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plausibility in their favour. He asks whether section 10 of the Trusts 
Act 1867 means that a sole trustee cannot assume trustees without the 
consent of the beneficiaries ; and whether, under section 2 of the same 
statute, a discharge by the trustees of a resigning trustee, or of the repre- 
sentative of a deceased trustee, will exclude claims at the instance of the 
beneficiaries. Such questions bear their own answers. Section 10 deals 
only with the event of the resignation of a sole trustee, in which case 
the propriety of consulting the beneficiaries is apparent. In the second 
case the trustees can effectually discharge only those claims in which they 
were the only creditors. 

We have been tempted to expatiate in this notice of Mr. Burns’ book 
because in our opinion it is a valuable and original contribution to the 
literature of conveyancing. He has treated a difficult and not very 
attractive subject in an interesting style. 


Accounting in Theory and Practice: A Text-Book for the Use of 
Accountants, Solicitors, Book-keepers, Investors, and Business Men. 
By Georce Lisxe, C.A., F.F.A. Edinburgh; W. Green & Sons, 
1899. 

It is a healthy sign when a profession recognises the value of a 
systematic statement of the principles underlying its practice. The 
appearance of a new work on accounting seems to indicate that accountants 
are alive to the benefits that may result from a scientific treatment of the 
subject. This book is evidently intended as an aid to students of account- 
ing, and is, for the most part, suitable also for commercial students and 
book-keepers. Exercises for practice are provided to illustrate the various 
subjects, and an appendix contains information as to the working out of 
the exercises. The author gives a comprehensive account of book-keeping 
methods, and the balancing of books and preparation of balance-sheets 
and manufacturing accounts, trading accounts, and profit and _ loss 
accounts. The important subject of cost accounts, as integral parts of the 
scheme of a manufacturer’s books, is also treated of. Due attention is 
given to the Books and Forms in use by Limited Liability Companies. 

The use of the journal in a merchant’s books is not explained so fully 
as it deserves. The main purpose of the journal is to classify and aggre- 
gate the entries of a period, say a month, so that the ledger entries may 
be reduced to a minimum. The author describes the journal as if it were 
a mere cross entry-book. 

Mr. Lisle argues against the entering of the liabilities on the left-hand 
side of a balance-sheet, and the use of the terms Dr. and Cr. in a balance- 
sheet, as in the schedule to Table A of the Companies Act 1862. But 
surely no accountant should shrink from the use of these terms, at least 


in « case in which the use is quite intelligible. The company is debtor 
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to its creditors, and, in another sense, is indebted to its shareholders for 
the capital, reserves, and undivided profits; and, on the other hand, the 
company is entitled to credit for its assets. It is the creditor of its debtors 
for the book debts owing to it, and the creditor of those who have accepted 
bills in its favour. 

A description is given of the card or loose-sheet system of keeping 
ledger accounts, but we should have desiderated an expression of opinion 
as to the safety of such a system as compared with the usual book system. 

The chapters on reserves and on sinking funds contain some startling 
statements. Under the heading secret reserves we are informed that 
“certain large financial concerns, such as banks and insurance offices, 
have sometimes very large secret reserves. These are formed by writing 
down, for example, the figure at which the buildings stand in the accounts 
to a nominal sum, by maintaining investments at cost which have per- 
manently appreciated in value, and by the omission altogether of assets 
from the balance-sheet which might fairly be included. The practice is 
not to be commended, as it is quite as incorrect, although less harmful in 
its results, to understate a company’s position as to overstate it. Some 
companies thus practically defraud one race of shareholders for the benefit 
of their posterity.” 

Surely the author is in error when he says that contingent funds and 
sinking funds are assets. All such funds are entered in the balance-sheet 
on the same side as liabilities, and only the investments representing 
them appear as assets on the other side. A contingent fund is described 
thus :—“ A contingent fund, like a sinking fund, is set aside out of cash 
or other assets, usually of the nature of occasional or extraordinary 
receipts not received for any particular purpose.” The author here 
suggests that the contingency is rather in the source of the funds than in 
the purpose of the fund. The true purpose of a contingent fund is to 
provide for some special contingency. An insurance or guarantee fund is 
of this nature. 

The author has given descriptions of his own in cases such as “ Part- 
nership,” “ Bill of Exchange,” “ Promissory Note,” when there are statutory 
definitions, It would have been preferable if he had adopted the statutory 
definitions. 

The author has no very high opinion of the ability of the conveyancer 
to understand and provide for business contingencies in a partnership 
agreement. It will be observed that the following passage reflects equally 
upon the clients who enter into a Partnership agreement: ‘Sometimes 
contracts through being drafted by those not skilled in accounting contain 
provisions, which, if given effect to, would have exactly the opposite effect 
of the intention of the parties, and in such cases great common-sense and 
tact are requisite in framing the accounts. Where the provisions of a con- 
tract have not been exactly given effect to, the partners should be requested 
to put a docquet upon the deed of co-partnery making the necessary altera- 








* 
b 
: 
4 














REVIEWS OF BOOKS. 


tion upon it. Very often an accountant is asked to revise the draft of a 
deed of co-partnery, and in such cases he has an opportunity of seeing that 
all the provisions relating to his department will express the intentions of 
the parties.” 

In his article on goodwill Mr. Lisle makes no reference to the im- 
portant contribution to this subject by Mr. Francis More, in which he sug- 
gested an ingenious mode of calculating goodwill, on the footing that a 
certain proportion of the profits of a business were necessary to remunerate 
the capital, and to that extent no goodwill was justified, and that beyond 
that the profits should be split up into sections, and different multipliers 
applied, the higher multiplier being applied to that part of the profits 
immediately beyond interest on capital, and the multiplier being gradu- 
ally reduced, as the higher profits are the more precarious. This idea has 
been frequently embodied in articles of association of limited companies. 
Neither does he refer to an excellent suggestion which has been made, 
that in limited liability companies goodwill should be barred as an 
asset, and that if promoters wish to take a goodwill, they should do so by 
issuing the shares at a premium. It will be remembered that in the case 
of Lipton Limited both methods were used, a goodwill was charged, and at 
1 the same time a premium was taken on the shares. 

Mr, Lisle has not stated the authority for many of his legal proposi- 
tions. On the subject of apportionment of rents, &c., for instance, le 
asserts that wages and salaries of servants and workmen on an estate are 
apportionable, and that profits from private partnerships are not appor- 
tionable. It would be more correct to say that wages, &c., are deducted as 


‘*just allowances” under sec. 4 of the statute. As regards private profits, 
the question seldom arises, because representatives are almost invariably 
paid out on the last balance-sheet, with perhaps five per cent. interest 
in lieu of profits for the broken period; but even such cases as ex parte 
Barber, 5 Ch. 687, are not inconsistent with an abstract right to accrued 
profits, if not excluded by agreement. Strictly speaking, this is no ques- 
tion of apportionment, because at common law death means dissolution and 
winding-up. Mr, Lisle, we think, prejudges a somewhat difficult question 
when he says, “In the case of forehand rents, the rent is held as accruing 
according to the terms when the rent is payable. Thus, if the proprietor 
of a property where the entry is at Whitsunday, and a half-year’s rent is 
then paid for the half-year in advance, dies between Whitsunday and 
Martinmas, his executors are entitled to a proportion of the rent due at 
Martinmas, although that rent is really for the period of the year in which 
the proprietor was dead. The liferenter has no claim against the executor 
of the proprietor in respect of the rent paid the proprietor at Whitsunday, 
but gets his share of the rent due at Martinmas for the portion of the 
year between the proprietor’s death and that term.” 

Again, what is the authority for this? ‘Where property is left not 
producing revenue, but under instructions to have it realised, and the 
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proceeds of the investment liferented, it is only fair, where the realisation 
is delayed for some years for the ultimate benefit of the estate, that the 
liferenter should receive an equivalent for acceding to the delay. If 
there are no funds out of which the liferenter can be paid, then at 
all events when the property is realised, the liferenter is entitled to 
receive a share of the proceeds. The amount which the liferenter is 
entitled to on the realisation is the difference between the sum realised 
and its value when the liferenter became entitled to receive the 
revenue, discounted at the rate of interest represented by the annual 
income which might have been received had the property been realised at 
once.” . . . “Care must be taken to distinguish such cases from those 
securities which should have produced income but are bad, and there is 
delay or loss in realising them. Thus, if the, interest on a bond falls into 
arrear, and the security has to be realised; when it is realised, the full 
interest duly compounded is due to the liferenter, if there is a sufficient 
amount realised to pay the interest so compounded, and the original amount 
of the bond; but if there has been loss on the realisation of the security, 
then the rules of equity appear to warrant that the total sum realised 
should be divided between the fiar and the liferenter in the ratio of the 
original bond to the annual interest in arrear accumulated at compound 
interest.” We do not assent to the ideas in the foregoing paragraph, 
particularly as to compound interest. 

In dealing with Trust and Executry Accounts Mr. Lisle properly 
avoids certain expressions common in accountants’ states such as :— 

Balance due by the Trust-Estate on Capital Account. 

Balance due to the Trustees on Income Account. 

Balance in favour of the Trust on Capital Account. 

The example of ledger accounts for use in a Trust, which is a common 
way of stating such accounts by solicitors in England, may be worthy of 
the consideration of the profession here. 

A good deal more might have been said about Income Tax assessment. 
For instance, it is well known that rents in cities are generally on the rise. 
A merchant is assessed on his profits (Schedule D) on the basis of a three 
years’ average, rent being deducted, and if he owns his own premises, he 
pays tax on the rent under Schedule A. If the assessor adds £100 to his 
rent for next year, he will be taxed on £100 more than his profits for that 
year, because he will be taxed under Schedule D as if the rent had con- 
tinued as before, and, under Schedule A, his assessment will be increased 
by £100. We should have wished to see such a question handled by 
Mr. Lisle. 


In illustcating interest calculations, Mr, Lisle has fallen into an error 
which Scottish solicitors have avoided by using a method of statement 
which could not mislead them. Mr. Lisle gives an example of how to 
calculate interest on an account current when the rate to be used is at 5 
per cent. on the debit items and 3 per cent. on the credit items. We can 
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understand 5 per cent. being charged by an agent on his advances and 3 
per cent, being allowed by him on money in his hands, That is not charg- 
ing interest at 5 per cent. on the debit items and 3 per cent. on the credit 
items. It means that the account is balanced at the end of each day when 
an entry occurs, and if it should result in the client being debtor, 5 per 
cent, would be charged on that balance while it endured, and when a credit 
balance arose, 3 per cent. would be allowed on it while it continued. 
Interest is payable in respect of actual indebtedness, not on the accidental 
circumstances of intromissions, Solicitors in Scotland have long been 
familiar with this mode of stating interest accounts by periodical 
balancing de die in diem. It can be used when the rate is the same on 
both sides, or when the rate is different on either side. But Mr. Lisle’s 
method, which puts the debtor items on one side and the creditor items on 
the other and only balances the account at the end, is not suitable to the 
calculation of interest when the rate on debtor balances differs from that 
on the creditor balances. In the example given by Mr. Lisle, the balances 
are all debtor balances: therefore, on the correct view, the 3 per cent. rate 
never comes into operation, and yet he brings out a different result from 
that which is got by taking interest at 5 per cent. on the debit balances. 

The subject of depreciation is treated mainly from the actuarial point 
of view. The question of the treatment in accounts of renewals of plant 
and machinery with its bearing on Income Tax Assessment has not been 
dealt with. The author mentions the statutory forms for accounts of public 
works as “the double account form in balance-sheets,” but neither does 
he there take up this important subject of renewals. 

Auditors’ duties are described from the routine point of view and 
auditors’ responsibilities are merely mentioned in a sentence, “The duties 
and responsibilities of an auditor are to a large extent undefined, but the 
tendency of recent decisions is to make an auditor’s responsibilities much 
greater than formerly.” Looking to the important decisions which have 
recently been pronounced in England, in connection with Jabez Balfour 
frauds and other cases, and the competing theories of the auditor as a 
“watch dog” and a “bloodhound,” it is disappointing that Mr. Lisle has 
not gone more to the root of this matter. The duties of auditors of limited 
liability companies are almost invariably defined in the articles of associa- 
tion generally on the lines of Table A of the Companies Act 1862. 

A valuable chapter is devoted to the subject of investigations into accounts 
for various purposes and in this connection reference is thus made to the 
duty of the accountant employed when a firm is about to be converted into a 
limited liability company :—“ Investigations have also to be made into busi- 
nesses which it is proposed to convert into limited liability companies, and 
perhaps the work involved in no other branch of accounting has increased so 
rapidly within recent years as the work in connection with such investiga- 
tions. The object of the investigation is to determine the profits earned 
for a period of years, and the accountant may also be asked to advise as to 
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the capital which should be invested in the business, and upon other 
matters which enable the price to be given for the business to be fixed. 
The accountant sometimes is simply employed to give a certificate of the 
profits for a period of years, but if this certificate is required for the 
purpose of floating the business as a company, he should be careful not to 
grant a certificate of the average annual profits merely, if he finds that 
these profits have been steadily decreasing. In such a case he should 
reveal the true state of matters to his employers and to the public. In 
fact, all such certificates should state the profits earned during each year 
covered by the period of investigation. The accountants should be careful 
not to indulge in prophetic speculations as to the profit to be earned in the 
future, but should merely state the facts which he has ascertained as having 
prevailed in the past. In beginning such an investigation the account- 
ant should carefully compare the revenue accounts for the years avail- 
able, with the view of seeing if the turnover and expenditure are constant 
each year, and where they are not, he should ascertain the extent and 
cause of their varying. He should see how the ratio of the gross profit and 
net profit to turnover varies, and should be specially suspicious of any large 
increase in the ratio of net profit in the last year embraced by his investiga- 
tion.” 

The author blames certain large financial institutions for not taking 
profits until they are realised, and in dealing with the subject of contractors’ 
accounts he says, “ Care must be taken in ascertaining the profit to the 
date of balance on contracts not completed that future profit is not 
anticipated. Thus suppose a contract is for £5000, and it is estimated 
that the total cost of completing the work will be £4000, thus leaving a 
profit of £1000, or 25 per cent. on the cost; then if at the date of balance 
£3600 has been expended on the work, the correct profit to assume up to 
date of balance is £900, being 25 per cent. on the outlay to date.” We 
do not think that in the illustration quoted the author has applied the 
principle stated that future profits should not be anticipated. 

It might have been of advantage if those parts of the book dealing with 
law had been revised by a legal friend of the author. For example, under 
marine insurance we are told that “ Particular average is where certain 
goods are damaged, as by wet, which is borne by the general goods.” A 
lawyer would probably have raised the question whether this means that 
the particular average, or the damage, or the wet was borne by the 
general goods, and would have pointed out that in any case the doctrine 
is erroneous. He would also have edited and brought up to date the 
law stated that in contracts of co-partnery an arbiter must be named in 
the deed. 

In dealing with foreign exchange the author has some disquieting 
revelations to make—e.g., ‘‘ Many companies are suffering to-day from the 
effect of erroneous principles having been adopted as the basis of converting 
their transactions in foreign currencies into pounds sterling, and some 
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concerns are still pursuing these erroneous principles, and putting off the 
evil day, which is sure to come, when they will have to write down invest- 
ments in foreign countries to such a large amount as will shake public 
confidence in them. Had sound principles of accounting been adopted, 
these investments would have appeared each year in the balance-sheet at 
their true market value, and no drastic readjustment of values would have 
been required.” But when we read his remarks on the par of exchange 
we are somewhat relieved. All he says about it is, “When the rate of 
exchange between two countries is such that the same amount of gold 
on either side purchases exactly the same amount of bills of exchange, 
the exchange is said to be ‘at par.’ Thus if £1002 in this country 
and in Australia exactly em! a £1000 bill on the other country, 
the exchange is said to be at par.” This description will provoke con- 
tradiction. 

While we have criticised Mr. Lisle freely, we conclude by saying that 
his book contains a great amount of valuable information and many 
suggestive examples, and we have no doubt it wil] awaken much interest 
in the accounting profession, and if read with discrimination be found very 
useful to students, both of commerce and accounting. 


Yule and Christmas: Their Place in the Germanic Year. By ALEXANDER 
Tittz, Ph.D. London: Davin Nvtr. 

This work investigates, with special reference to the origin and history 
of Yule and Christmas, the system upon which the year was divided in 
primitive times among the Teutonic nations and the transformations and 
developments which that system underwent in the course of time. The 
author, who is the lecturer on German language and literature in the 
University of Glasgow, has dug deeply into many more or less unwrought 
mines of information in early records and archives, and the result of his 
excavations is to reveal very clearly a series of superimposed strata in the 
Germanic Calendar, The primitive Aryan year is shown by Dr. Tille on 
etymological grounds to have been divided into the two seasons of summer 
and winter only. Upon this simple division there supervened, probably 
from the East where the sexagesimal notation, of which we have examples 
in our division of the hour into minutes and seconds, was current, a 
system of partitioning the year into six tides of threescore days each, 
coupled with a corresponding tripartite division of the year into three 
seasons—winter, spring, and summer—consisting each of two of these 
threescore-day tides. The existence of this tripartite division of the year 
not only is vouched for by the early arrangement of the judicial sessions 
but also has the support of economic reasons, there being three natural 
pauses in the agricultural year, at the terminations of the ploughing season, 
the hay season, and the harvest season. 
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In dealing with the question when this Anglo-German year, with its 
dual and triple divisions, began, Dr. Tille successfully argues that its start- 
ing point must have been the beginning of winter. Just as the Germans 
reckoned time by nights instead of by days (of which we have a relic in the 
word “fortnight ”), so they reckoned by winters rather than by summers, 
and where we would say “a youth of twenty summers,” would have said 
a youth of “twenty winters.” The winter with its following summer made 
up one year. The beginning of winter is shown to have been placed in 
mid-November for reasons not the least cogent of which is that winter does 
as a matter of fact set in then in the German climate. This Germanic 
New Year in mid-November was the occasion of the oldest Germanic 
festival of which we have historical record. 

As the influence of the Christian Church increased among the people 
of Germany the holy days of the ecclesiastical calendar became of growing 
importance. Among these holy days that which commemorated St. Martin 
(b. 336, d. 401) attained special prominence in Britain as well as in 
Germany. His feast first appears in a Sacramentarium of Pope Gelasius I. 
(492-496), but it was Pope Martin I. (649-654) who made it a great 
church festival. By the middle of the sixth century, 11th November was 
definitely fixed as St. Martin’s day, and the extent to which it was 
observed is shown by the fact that the Synod of Auxerre in 578 found it 
necessary to forbid its celebration on account of the heathen excesses for 
which it was made the occasion. The reason for the special popularity of 
Martinmas in Germany undoubtedly lay in its close coincidence with the 
greatest ancient German festival of the New Year, which came to be 
identified with it. 

It is the section of Dr. Tille’s work which affords the above and other 
much more detailed information as to the origin of the Martinmas term 
which is naturally of most interest to the legal reader. The reason of the 
importance of that term in our economic year is at once evident from 
Dr. Tille’s statements ; it is undoubtedly a survival, due to the proverbial 
conservatism of the law, of the time when the old Anglo-German year 
began at that date. Ata time when agriculture was the sole industry, it 
was natural for the year to end with the end of the crop, and for all pay- 
ments to be made then, when the harvest had supplied the means of mak- 
ing them. The Whitsunday term was necessarily the half-yearly term in 
a year which began in mid-November, and it is further accounted for by 
the ancient dual system of dividing the year. 

Dr. Tille has collected a large body of authorities indicating the early 
importance of Martinmas. It is the earliest term occurring in the Anglo- 
Saxon laws, where it appears in a.p. 913. Church scot was payable at 
Martinmas as early as the seventh century. In Germany there are traces 
of the recognition of Martinmas as a legal term in Charlemagne’s time, and 
by the ninth century it was in general use as the term for the payment of 
taxes, accounts, and the like. As regards Scotland, Dr. Tille quotes from 
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the Exchequer Rolls, Vol. I., 1264-1359, to show that Martinmas and 
Whitsunday were the recognised Scotch terms as far back as our records 
go. The more frequent appearance of Martinmas than of Whitsunday 
points to the greater importance of the former, and to its marking the 
beginning of the economic year, Whitsunday being the half-yearly term. 
The author’s observations on the terms of Martinmas and Whitsunday in 
Scotland may be supplemented, and the law on the subject followed down 
to the present day, by a reference to the Scots Acts of 1469, c. 10; 1641, 
ce. 50; 1690, c. 98; and 1693, c. 40 (Record Edition) and the recent Acts 
of 1881 and 1886. 

The third element which contributed to the shaping of the German 
Calendar came from Rome. As intercourse between Rome and _ the 
Northern tribes increased, the Julian Calendar began to take root in 
Germany, and with it the observance of the lst of January as New Year’s 
Day. Inthe Julian Calendar the 25th of December was fixed as the 
winter solstice, but apart from the fact that the Brumalia were held then, 
the date was not one of great importance until in a.p. 354 the Church 
decided that it should be observed as the anniversary of the nativity of 
Christ. From that time it assumed an increasing significance, and came 
in turn to be fixed upon, for a time, as the beginning of the year. It is 
not possible here to follow the author further in the interesting proofs he 
adduces of the gradual concentration upon our modern Christmas Day of all 
the various rites and festivities which had marked the old Germanic New 
Year of mid-November and the Latin Calends of January merry-makings, 
as well as the special ceremonies attached by Christian tradition to the 
Nativity. Dr. Tille’s explanations of such familiar institutions of our own 
day as Christmas trees and evergreen decorations are most quaint and 
interesting. He devotes much space to the discussion of the word Yule, 
and shows conclusively that in its original application it denoted the whole 
threescore-day tide of the Germanic year within which Christmas was 
subsequently placed, and that it was only in comparatively late times, 
even in Scotland, that it became restricted to mean Christmas Day alone. 

The book is characterised throughout by the minuteness and elaboration 
for which German scholarship is renowned, and the notes and references 
on many of the pages occupy much more space than the text. Its use- 
fulness would have been materially increased by the addition of an index, for 
it is likely to be more often used as a book of reference than read through 
from beginning to end. But Dr. Tille has so far pandered to the wants of 
the reader who has not the advantage of possessing the unlimited patience 
and painstaking thoroughness of the Teutonic student, by providing at the 


end of his book a most useful summary of results, 
H. P. M. 
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Commentary on The Workmen’s Compensation Act 1897. By Arruur 
Tomson Gieae, Advocate. Second Edition. Edinburgh: Wiiuiam 


GREEN & Sons. 


The Case Law of The Workmen’s Compensation Act 1897. By 
R. M. Minton-Sennovuse, Barrister-at-Law. London: ErrincHam 
WILSON. 


The second edition of Mr. Glegg’s treatise on The Workmen’s Compensa- 
tion Act is a work of greatly enhanced usefulness as compared with the 
first edition, which was published before the Act had received any inter- 
pretation in the Law Courts. Mr. Glegg is now enabled to invoke the 
sanction of judicial decisions for many of his statements, and in the course 
of his commentary refers to some fifty cases under the Act, decided in the 
superior Courts of England and Scotland up to the end of last summer session. 
Certainly few Acts have stood more in need of being construed. However 
excellent the Act may be in its general effect, it is a singularly bad specimen 
of draughtmanship in its details. Its framers have displayed a wilful 
perversity in avoiding expressions whose meaning has been already well 
established and selecting vague and nebulous terms whose precise significa- 
tion it will require a considerable number of decisions to determine, Apart 
from the phrases “accident arising out of, and in the course of the employ- 
ment” and “serious and wilful misconduct,” which have already been much 
discussed, the Act contains such indefinite provisions as that notice of an 
accident must be given “as soon as practicable,” and that the employment 
to which the Act applies must be “‘on, in, or about” a railway, &c., while 
terms like “scaffolding,” “‘ building which exceeds thirty feet in height,” 
‘“‘ warehouse” and many others remain entirely undefined. - Mr. Glego’s 
elucidations of these difficulties are most helpful, not only when he has 
judicial interpretations to rely upon, but also when, in their absence, 
he offers suggestions of his own. Some of these suggestions, it may be 
noted, have already received illustration and support from subsequent 
decisions. Thus, his exclusion of lead-poisoning from the category of 
accidents occurring in the course of employment has now been approved 
by Judge Addison in an English County Court case (Williams v. Duncan, 
The Times, 25th November, 1898). A recent case in the Court of Appeal 
(Hensey v. White, The Times, 2nd December, 1899), seems to require an 
even stricter definition of the term “accident” than Mr. Glegg suggests, 
inasmuch as it was there decided that a workman who had ruptured him- 
self in the course of his work, but who was proved to be constitutionally 
predisposed to rupture by disease, was not entitled to recover compensation 
under the Act. The author does his best to disentangle the complications 
which are introduced into the statute by the unfortunate importation into 
it of the definitions of other and irrelevant statutes, and he succeeds in 
furnishing us with a satisfactory clue to these mazes. 

Mr. Minton-Senhouse’s brief compendium of the case law under The Work- 
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men’s Compensation Act is intended as a supplement to his large work on 
‘“‘ Accidents to Workmen.” It contains references to a large number of deci- 
sions in both the Inferior and the Superior English Courts, These decisious 
are distributed under the various sections of the Act, which they respec- 
tively illustrate or construe. Only one Scots case appears to be cited. In 
addition to the quotation of cases and observations thereupon, the pamphlet 
contains interesting letters on the general working of the Act from 
Mr. George Livesey, Mr. Thomas Burt, and the Manager of the Law 
Accident Insurance Society, who write from the point of view of the 
employer, the workman, and the insurer respectively. The tone of these 
letters is on the whole one of approval. Another interesting feature of tle 


publication is a list containing particulars of a number of schemes authorised 
by the Registrar of Friendly Societies under the contracting-out clause of 
the Act (sec. 3). Two Scottish schemes are mentioned. It appears that a 
new series of Law Reports has been started for the exclusive purpose of 
reporting cases under The Workmen’s Compensation Act. This is surely 
a work of supererogation. 


. PF, Me. 
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WMotes on Decided Cases. 





Barony Title Submarine Minerals—Prescription.— It is rather 
singular that it should still be possible to find matter for litigation in so 
venerable a department of conveyancing law as that which relates to the 
interpretation and effect of a barony title. The case, however, of Wemyss’ 
Trustees v. Lord Advocate (24 R. 216), decided in the House of Lords on appeal 
on 31st July last (36 8.L.R. (H.L.) 977), raised quite a novel point in this 
connection, and at the same time made an excursion into an interesting and 
little explored region of the law. If other questions which the case 
involved be neglected, and the discussion as to the barony of West 
Wemyss alone be considered, the main issue on the merits was whether a 
barony title to lands de facto bounded by the sea, carries of itself the 
right to the minerals under the sea ex adverso of the barony lands; if 
not, whether by prescriptive working of these minerals the barony pro- 
prietor can acquire them, or, rather, to be more precise, establish a 
presumption that it was intended that they should be included as parts 
aud pertinents in his original grant of barony. A somewhat similar 
question as to the right of a barony proprietor to the foreshore constitu 
ting the natural boundary of his lands, has been discussed in a large 
number of cases, but as the element of prescription appears to have been 
always present to fortify the baron’s claim, there is no express decision to 
the effect that a barony title of itself, and unexplained by prescription, 
gives a right to the adjacent foreshore, and the weight of authority is 
on the whole against this view (Agnew v. Lord Advocate, 11 M. 309; 
Lord Advocate and Clyde Trustees v. Lord Blantyre, 6 R. (H.L.) 72). 
It is, however, now settled law that if the proprietor of a barony de facto 
bounded by the sea, can prove prescriptive occupation of the foreshore, it 
must be presumed that the original grant in his favour was intended to 
embrace the foreshore. The pursuers, in the case of Wemyss’ Trustees, 
asked the Court to goa step further. Their first contention was that a 
barony title, ipso facto, included the right to adjacent submarine minerals; 
failing this, they contended that prescriptive possession of such submarine 
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minerals proved the baron’s right tothem. Had the first contention stood 
alone it could scarcely have succeeded in view of the body of opinion 
adverse to the implicit inclusion in a barony title of the less remote 
right to adjacent foreshore, but the Court of Session found it unnecessary 
to give an express decision on this point in view of their acceptance of 
the pursuers’ second contention, namely, that their having worked the 
submarine minerals in question for the prescriptive periods so construed 
their barony title as to show that it was intended to include these 
minerals, 

The House of Lords reversed the decision of the Court below, sustain- 
ing a plea of bar on the part of the defenders, which need not be here 
discussed. 

Although the judgment of the House of Lords is thus not one upon 
the merits, the opinions of both Lord Herschell and Lord Watson contain 
an interesting series of what the latter terms “‘desultory observations” 
upon the novel points raised by the pursuers’ claim. The solum of the 
sea and its underlying mineral strata constitute a species of property 
which our Courts have very rarely had to consider, and Lord Watson’s 
obiter dicta go some way towards the definition of its legal position. In 
the first place, there is no doubt that the property in the land under the 
sea adjacent to the shore is vested in the Crown, As to what are the 
limits of this right there has been considerable discussion, but it may be 
taken that the right extends to the land under the sea within the three- 
mile limit or intra fauces terre (see Lord Advocate v. Clyde Navigation 
Trustees, 19 R. 174 (the Loch Long Pollution case); and Cunninghame 
v. Assessor for Ayrshire, 22 R. 596, a case relating to the assessment of 
the lessee of submarine minerals), That being so, the next question is 
whether this Crown property is communicable to a subject, or, on the 
other hand, is among the inalienable regalia majora. Here Lord Watson 
drew a distinction between the solum of the sea and the subjacent 
minerals, He doubted whether the Crown could make an effectual grant 
of any part of the solum to a subject, and stated that he did not think 
“that the Crown could, without the sanction of the Legislature, lawfully 
convey any right or interest in it which, if exercised by the grantee, might 
by possibility disturb the so/um or in any way interfere with the uses of 
navigation or with any right in the public.” On the other hand, he 
knew no principle of Scottish law which could prevent the Crown from 
communicating to a subject, either as tenant or proprietor, the right of 
working mineral strata below the bed of the sea, in so far as they were 
capable of being worked without causing disturbance. 

The next point is whether the whole submarine mineral field lying ex 
adverso of barony lands, within the territorial limits just defined, is to be 
treated by analogy on the principles which have been already established 
with regard to the foreshore. Both Lord Herschell and Lord Watson 
appear to be generally of opinion that a barony proprietor’s right to some 
VOL. XI.—NO, 4. 2C 
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submarine coal might be proved by his prescriptive occupation thereof. 
The Lord President in the Court below expressed the view that the baron 
had in the circumstances a right of property in an area of coal susceptible 
of definition should the Crown show an interest to sue for definition. 
In both Courts the question as to the precise geographical limits of such 
a right to work submarine minerals as the pursuers in this case claimed, 
remained undecided. Lord Watson, however, suggests a number of 
arguments for the discussion of the question. In particular, he empha- 
sises the valuable distinction between acquisitive prescription and demon- 
strative prescription, that is, between “the prescriptive possession which 
establishes a new and adverse right in the possessor and the prescriptive 
possession which the law admits for the purpose of construing or explain- 
ing, in a question with its author, the limits of an antecedent grant or 
conveyance.” In the first case the maxim, tantwm prescriptum quantum 
possessum, is strictly applicable, but in the second case a much more 
liberal effect is given to partial acts of possession as evidencing proprietary 
possession of the whole. The prescriptive possession which is held 
necessary to explain the parts and pertinents falling within a barony 
title is obviously of the second or demonstrative order. Thus a more or 
less partial use of the foreshore by a baron may fairly be taken as proof of 
his right to the whole foreshore ex adverso of his barony. But can this 
consideration have the same force in the case of submarine minerals? 
The foreshore is a unum quid, a distinct and definite tenement, but the 
mineral strata in the whole submarine area adjacent to a barony are not 
necessarily continuous or connected. There is this difficulty also that the 
value of prescriptive user, according to the strict theory, is only to 
establish a presumption that the subject in question was included by 
implication in the original grant, and it is not possible to hold that 
the Crown in granting a barony charter in the seventeenth century had it 
in contemplation that the grant was to carry any right to submarine 
minerals—a form of property at that time quite unknown in Scotland. 
And again, does a title which states that the lands which it comprises are 
situated within a certain county not constitute a bounding title to the 
effect of rendering it impossible for the proprietor to establish a right to 
subjects lying under the adjacent sea, which can scarcely be said to lie 
within the county? It is to be regretted that the success of the defender’s 
plea in bar has deprived us of authoritative pronouncements on these and 
other interesting and complicated questions which the merits of the case 
involved, and rendered merely academic their Lordships’ “desultory 
observations” upon them. 


H. P. Macmivuan. 
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Vesting — Derivative Destinations-over — Indefinite Period of Dis- 
tribution— Bowman v. Bowman’s Trustees, 25 R. 811; 36 S.L.R. (H.L.) 
959.—In the notes on the case of foss’s Trustees v. Ross, 25 R. 65, pub- 
lished in 10 Jur. Rev. 381, that decision is shown to have proceeded upon, 
and to have given further recognition to, a qualification of the general rule 
that a destination-over is suspensive of vesiing until the arrival of the 
period of distribution. That qualification, as deduced from the series of 
cases on the subject, was formulated in the following terms, in the notes 
just referred to :—“ Where B (in the typical case of a destination to W in 
liferent, and to A, whom failing, to B, in fee) is not a person or class of 
persons independent of A, but is merely introduced into the destination 
out of favour to A, or in other words, where B’s institution is entirely 
derivative from A’s, and is not that of a persona pradelecta on his own 
individual merits, then there is no true destination-over to the effect of 
suspending vesting, even although the destination take the form of a mere 
direction to trustees to make payment on the death of the liferenter.” The 
case of Bowman, however, since decided in the House of Lords, renders 
the foregoing no longer an accurate statement of the law, and has practi- 
cally the effect of cancelling the exception to the general law as to destina- 
tions-over which that statement embodies. The decision will be welcomed 
as so far disencumbering our overburdened law of vesting. 

The ratio of the exceptional treatment of so-called derivative destina- 
tions-over in the Scotch Courts hitherto is given by Lord M‘Laren in Hay’s 
Trustees v. Hay, 17 R. 961, at p. 965, where he states that “a very good 
reason for this exception . . . is that in a gift to a legatee and his issue or 
heirs of the body, the testator only gives expression to the natural law of 
inheritance, and sufficient effect is given to his words by supposing them to 
have been introduced for the purpose of giving a right to the children in 
case the parent should predecease the testator.” This reasoning must now 
be regarded as discredited by the opinions of both Lord Watson and Lord 
Davey in the case of Bowman. Lord Watson said :—‘“I fail to see why a 
gift-over in favour of the heirs of an instituted child should be otherwise 
construed or have any different effect than a gift-over in favour of another 


relative or of a stranger nominatim.” Lord Davey said:—‘I tind great 
difficulty . . . in seeing why a different construction as regards the time 


of vesting should be given to a conditional limitation in favour of persons 
unnamed but described as heirs, issue, or the like of the first legatee, and 
to one in favour of named persons, or persons described by some description 
independent of the first legatee—e.g., of the other legatees or of their child- 
ren,” and he refuses to treat derivative destinations-over as coming under a 
separate canon of construction from that which is applied in the case of 
destinations-over generally. 

The law on the subject thus returns to general principles. The cardinal 
rule is that laid down in Young v. Robertson, 4 Macq. 314, which states 
that words of survivorship are referable to the period of distribution. A 
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destination-over is simply a special kind of survivorship clause. Lord 
M‘Laren in Hay’s Trustees had already said, “It is not doubted that the 
same principle [7.¢., the principle laid down in Young v. Robertson as to 
words of survivorship] would apply to a proper destination—e.g., a direc- 
tion to pay to A, whom failing, to B.” After the views expressed in the 
House of Lords in Bowman, we must hold that what we have been calling 
hitherto a derivative destination-over is a perfectly proper destination-over, 
and so is subject to the rule of Young v. Robertson. The special cases of 
destinations-over to which the doctrines of vesting subject to defeasance 
and protected succession are applicable wiil presumably remain unaffected. 

Although the House of Lords in the case of Bowman refused to coun- 
tenance the doctrine of derivative destinations-over, they did not reverse 
the decision of the Court below, but held that vesting took place a morte 
testatoris in the institutes under Mr. Bowman’s will. They were careful, 
however, to state that they did so, not on the grounds on which the Court 
of Session based their decision—namely, that the destination-over in the 
will was a merely derivative one, but on other special features of the testa- 
mentary scheme. Apparently the sole reason which prevented Lord 
Watson from taking the view that vesting was postponed to the period of 
distribution was that the period of distribution fixed by the testator was 
practically alterable at the option of the trustees. The division of the 
capital of the estate was directed to take place on the death of the testator’s 
widow or the dissolution of his business firm, whichever of these events 
should be the later. But power was conferred upon the trustees to enter 
into new leases, and so postpone the dissolution of the firm as long as they 
might see fit. The result of holding vesting to be postponed till the period 
of distribution of the estate would thus have been practically to place in 
the hands of the trustees the power of saying who were to be the testator’s 
beneficiaries, seeing that the ascertainment of the beneficiaries would have 
been dependent upon the arrival of the period of distribution, which event 
in turn lay in the discretion of the trustees. Lord Watson accordingly 
thought that the fact that the period of distribution was thus an arbitrary 
one justified him in concurring in the view that vesting should not be post- 
poned until its arrival. 


H. P. MacMILuan. 
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